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Preface

The aim of this book is to help candidates to prepare for the foundation and higher GCSE
examinations in law.

At the end of each chapler therc is a revision lest, a list ol specimen examination
questions with a specimen answer lor once ol the questions and suggested coursework Litles,
which may be helpful to teachers and students as class tests, homework or coursework
assignments. There are also sugpestions to help students revise for examinations.

I wish to thank the Football Association for providing a copy of the F.A. Premier League
and Football League Players Contract. and also the Southern Examining Group for giving
permission to reproduce past GCSE examination yuestions.

The Prisoners’ Earnings Act 1996 and the Lord Chancellor’'s Department form N201,
dealing with a smail claim in the County Court are Crown Copyright; they and the Jury
Summons 5221 form are reproduced with the permission of the Control ol tler Majesty's
Stationery Oflice. The Legal Aid symbol is reproduced with permission of the Legal Aid
Board.

I also wish to thank friends and colleagues Tor their helpful comments and advice, and
my wife Linda for her help in preparing the manuscript and her essential support.

Finally. I wish te thank the stall at Sweet & Maxwell Tor their help in checking the page
proofs, preparing the Tables and Index and for maintuning very {riendly and eflicient
communications,

June 23, 1999 W.IB.
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1  The Nature of Law

WHAT IS MEANT BY LAW

It is difficult to be precise as to what law is, but it may be defined as a code of conduct for
the people in a given community, which controls their activilies towards each other, with
respect to their pri;;te and business lives, and to their relationship with the State.

It is generally agreed that law must be accepied by the majority of the community. Most
road-users recognise the necessity for all drivers travelling on the same side of the road, or
stopping at traffic lights when they show red. Even if there was no punishment for these
offences, the majority of drivers would still follow the Highway Code because they know it
is the sensible thing to do.

Most associations and sports are govemed by laws or rules. The laws of cricket are
observed by cricketers throughout the world, but they are not “law™ in the context we are
discussing. To be effective, law must be bir_x_cﬂ_ng on the whole community and must be
enforceable. Members of a community do not have to play cricket, and those who do play
may agree (o change the rules for their own benefit or convenience, but people in this
country may not ignore or change the law to suit themselves. Holidaymakers, for example,
could play cricket on the beach and ignore the cricket law relating to ‘“‘leg before wicket™,
and also create a law that a hit into the sea is *‘six and out”. They could not, however,
ignore the criminal law and decide to have gunfights as seen in western films on television
most Saturday nights. In R. v. Moloney (1985) two men staged a friendly shooting contest
to see who had the faster ‘“draw’. Although there was no intention for either to be hure,
one was shot and died. The survivor was found guilty of manslaughter. It is against the law
to kill or attempt to kill, and members of the community have no choice as to whether the
law applies to them or not.

Law often reflects a country’s moral values. Generally, it is very difficult to define moral
conduct, because one person might consider an act Lo be moral while another person might
consider the same act to be immoral. A person might contribute to the National Lottery
which will result in someone winning a large sum of money and the net profits of the
lottery being donated to a charity. Another person, however, may consider the lottery to be
gambling and therefore immoral and wrong, although recognising that the aim of benefiting
a charity is worthwhile.

The difficulty with a moral attitude to law is that moral values change with time and




THE NATURE OF LaAw 2

locality. The country’s attitude to homosexuality, prostilution. suicide, censorship ol plays
and pornography has changed drastically over rccent years and the law has changed
accordingly. There are many people who still consider such things 10 be immorul. but
Parliament has probably considered that the attitude of a large part of the community has
changed and has consequently passed the appropriate legislation to make certain conduct
lawtul which was previously unlawful.

Until a few years ago public-houses in Wales did not open on Sundays. but several
counties in the Principality changed this law because the community’s attitude had changed,
Similarly, in recemt years there has been a large scale change of law with regard to
professional sport taking place on Sundays and shops opening on this day. Many people
consider this to be wrong, for various reasons, but the Government considers that the
majority of the eommunity want these sports and activities to be-available on Sundays.

Moral and religious attitudes do have a great effect on our law. “Thou shall not kill”,
“thou shall not steal” are not only religious commandments, they are also legal
commandments. This is because the community as a whole considers it wrong to steal or 1o
kill, and it would suill be against the law for a starving person to steal food or to kill for
food (see p. 232).

Since the end of the Second World War, legislation dealing with the eommunity’s welfare
has been introduced on a huge scale. The State has decided that in many aspects of life, il
must provide for the needy. The benefit ot this legislation is available 10 all who qualify.
The lowest-paid worker and the managing director of the largest company may be entitled
to the same State pension when they reach the age of 60 for women and 63 for men. The
community has recognised the need to help the less forunate and Parliament has passed
laws to comply with this attitude.

It might be considered that everything a person does is affected by some element of law,
If you attend school, college or work, there are Acts of Parliamemi which govern the
condition of the buildings. the hours of attendance, etc. Law affects you when you travel,
buy a newspaper, play a radio, enter a football ground, go to the pictures and so on. It is
important. Lherefore, that we should have some knowledge of our law and how it works and
is administered.

It should be noted that this book deals with English law, and that it affects the people
who live in England and Wales. Scotland has its own system of law,

How pood or effective is English law? If you ask a person who has just won a legal
case, the answer may be “English justice is the best”, but if a person has lost a case on a
technical point of law, the reply to the question could be ““The law is an ass".

The aim of law should be justice, but as a legal system becomes advanced and
sophisticated it is possible that the “letter of the law™ becomes more important than the
“spirit of the law”. It is then possible for a decision of the couns to be legally correct, but
not 1o have achieved justice. In Re Brovda (1968) a will had four witnesses. although a
valid will only requires two. The last two witnesses were to benefit under the terms of the
will and the testator only wished them to be aware of the existence of the will and its
contents. However, because the Wills Act 1837 provided that witnesses of a will cannot
benefit from the will, the court ruled that they could not receive tbeir inherilance.

In this case the letter of the law was followed, but the intentions of the testator were
defeated and the outcome for the last two witnesses was certainly not justice. It should be
noted that Parliament quickly changed the law to provide for such an occurrence (Wills Act
1968). but it did no1 help tbe two persons concerned in the case.
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3 THE NECESSITY FOR Law

The difficulty in defining law and the nature of law is that it concerns cultural, moral,
religious and egalitarian values, together with political policy and philosophy. But whatever
the nature of law, if it is to be effective, it must encompass and bind the whole community,
and it must be enforceable. A law that cannol, or will not, be enforced, is in effect no law
at all.

THE NECESSITY FOR LAW

“Bank Clerk Sho1.”

“Armed Gang Steal Wage Roll.”
“Soccer Fans Run Wild,”
“Woman Raped in Park.”

Headlines such as these are commonplace and their like can be seen in newspapers most
days of the week. If there was ne system of law, the persons responsible for the above
events would be under no fear of punishment or sanction by the Siate or community in
general. Murder is considered by medem society to be a terrible, heinous offence. It is,
therefore, essential that there is an established procedure for providing that murder is a
crime and that murderers will be punished. It is essential in a civilised community that
there is a clearly defined criminal law which may be enforeed, and a system of law for
determining commercial and private disputes, and providing a means of compensation for
injured parties.

If a community did not have a system of law which was capable of being enforced, the
strongest person, or group of persens, could dominate with arbitrary and unfair rules, or
there could be anarchy, with no form of establishment and individuals following the dictates
of their own conscience. If a community is ro develop as a fair and free society, law must
be present to ensure that an individual's rights and freedoms are protected. As a community
develops its industry and business, its law must similarly develop and create a system
which will ensure that transactions may take place with reasonable certainty, that disputes
will be settled and that breaches of law will be enforced or compensated. It is not a
coincidence that as business in the world has developed over the last 100 years, so has
mercantile and company law, and the law dealing with insurance, revenue and taxation,
consumer protection, industrial relations and similar matters.

Law is not only needed to ensure that offenders will be punished, it creates a code of
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conduct which a community wishes 1o follow, The Factories Acts and the Health and Safery
at Work Act 1974 created laws to protect workers from injury by placing a duty on an
employer to provide a safe place of work. Drivers of motor vehicles are required to be
insured, so that a third party injured in an accident will be compensated for any loss
suffered. Shopkeepers have to refund the cost of goods which customers return because
they are not of satisfactory guality, and manufacturers may be liable for damage caused by
defective products.

A community has its own values and its law should reflect these values. Laws are not
made to be broken, but 10 be followed.

All breaches of civil or criminal law are not necessarily deliberate. The examples
mentioned above could result in a breach of law which was not intentional; an employer
may have created a dangerous place of work by accident; a motor accident could have been
caused by the negligence of the driver, and a shopkeeper may not have known that the
goods were unsatisfactory. Yet all three may have commirtted an offence or a breach of law.
There have been breaches of law because the community created the laws and requires
individuals 1o behave or conduct themselves accordingly for the benefit of the community
as a whole.

DIVISIONS OF LAW

English law is usually classified as being either public or private law.

1. Public Law

Public law is the law which governs the relationship between the State and individual
members within the State, and between one Stale and another. This division of law
comprises several specialist classes of law such as;

{a) Criminal Law

Crime affects the whole community and as offences are considered to be against the State,
they are punished by a system laid down and administered by the State,

Criminal law is designed to protect the public from attack on their individual property or
person, and to enable any individual or group of individuals to perform their rights and
duties under the law. Although a crime is against the Siate, an individual may suffer from
the offence, so, as will be seen below in “Private law™, in addition to the punishment laid
down by the State, the individual will be able to obtain compensation for personal loss.

(b) Constitutional Law

This branch of law deals with the method of government within the State. Constitutional
law affects the general public, in that it provides for the structure of the legislature (in this
country the Houses of Parliament), the formation of the Executive (the Cabinet), the courts
and legal system (the Judiciary) and the system of administration for both loca! and central
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government. The laws created and administered by these bodies affect the rights, duties and !
freedoms of each individual within the Siate. ldeally, there should be a separation of the

powers of Executive, legislature and judiciary, but in this country only the latter exercises a

separale power,

{c) Administrative Law

As the Government has legislated for the provision of a large number of benefits for
individual members of the Siate (e.g. welfare benefits), the courts and administrative
tribunats (usually set up by the Government) have developed a body of laws and principles
to regulate and control the agencies which administer the legislative provisions.

Administrative law is usually concerned with appeals and complaints from individuals ’
against the ministerial agencies. s

2. Private Law

This division of law is sometimes called civil law and is contrasted with criminal taw. The
latter deals with offences against the State, while civil or privale law concerns the dealings
between individual members of the State. When the State starts an action the case is
usually called in the name of the monarch. Regina is used when a Queen is on the throne
and Rex when there is a King. For convenience, a criminal case is usually written as R. v.
Brown. In civil cases the names of the individual parties are used: Smith v. Brown. The first
named is usually called the piaintiff (the person bringing the action) and the second name is
the defendant.

Because civil law only affects the individuals involved, it does not mean the State is not
concerned or involved. In many instances the State will have created the law which
regulates the conduct between the individuals, and will also administer the courts to hear
disputes which have arisen. The main distinction may be that in a criminal case, the State
brings the action, and stipulates and administers the punishment, while in civil cases an
individual starts the action and the courts award the wronged individual the remedy best
suited to Lhe situation. For example, in breach of contract or negligence a sum of money
called damages may be sufficient compensation but if a trespasser refuses to leave another
person’s land, an injunclion may be needed to ensure the trespasser leaves the land.

Civil remedies are discussed on p. 74.

The main classes of civil law are as follows: ;

{a) Law of Contract
An agreement between two or more persons which is intended 1o be legally binding.

{b) Law of Tort

A recognised civil wrong other than a breach of contract or trust, Torts cover such wrongs
as trespass, negligence, nuisance and defamation,
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(c) Law of Property

The rights of individuals to ownership and possession of their property, both land and
personal property (chattels). The law of succession deals with wills and how property is
distributed after death.

{d) Family Law

The law concerning marriage, divorce and separation, and the responsibilities, and duties of
parents to each other and to their children.

(e) Welfare Law

As administrative law (see above) deals with disputes arising from the provision of State
benelits, welfare law is concerned with the rights of individuals to obtain State benefits, and
the rights and duties of parties with respect to housing and employment.

HOW THE LAW HAS GROWN

It was the Norman conquest of 1066 which established the basis of the English common
law. Before William the Conqueror arrived the laws and courts varied from area to area,
and there was no system which applied to the country as a whole. 1t was not the intention
of the Normans to introduce new laws, their aim being to discover the laws that existed and
make them uniform and applicable to the whole country.

The Normans set up the Curia Regis (the King's Council) which had judicial powers, as
well as being the administrative centre for making laws and raising finance. The importance
of the Curia Regis in the development of English law was that it probably led to the
establishment of Parliament, and it allowed the creation and development of the various
common law courts.

The court was composed of the tenants-in-chief of the Crown, who were high-ranking
persons and barons. All the land of the country belonged to the King, and the tenants-in-
chief were those who received the land directly from the King. Other members of the court
were the chief officers and officials of State.

The aim of the Nommans was to establish a system of law which would cover and apply
to the whole country. Common law means that it is the same law for all; that it is shared
by and affects all persons alike; common in this meaning does not mean low, cheap or
inferior.

Although William I established the Curia Regis, it was in the reign of Henry II (1154
1189) that great steps were taken to develop common law. Judges were sent our to tour the
country to settle dispules and administer justice, and eventually to deal with criminal
matters. The judges would return to discuss their cases and problems and from these
discussions they were able 1o create a uniform common law. As law developed, the
jurisdiction of the Curia Regis gradually diminished as new courts were introduced. The
principal common law courts were:
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{a) The Court of Exchequer

This was so called because the table or bench of the court was covered with a black and
white chequer (like a chessboard). This court was usually concemed with financial and
revenue matters.

(b) The Court of Assize

This was concemed with criminal and civil matters, although later it dealt mainly with
criminal cases. The country was divided into areas (circuits) and the itinerant judges
travelled the country (o administer the law. This court was in existence until 1971, when it
was replaced by the Crown Court.

(c) The Court of Common Pleas

This was a civil court, dealing mainly with cases conceming disputes over land, between
subjects other than the King.

The court was established to hear cases in Wesiminster while the King travelled the
country. It was staffed by full-time judges who had been serjeants-at-law (barristers). The
cost of legal actions was high and the costs for this court in particular were very expensive,
therefore only the wealthy could afford to take legal action, and as the main source of
wealth was ownership of land this court was very important. The court was abolished by
the Judicature Acts 1873-1875 and its jurisdiction was eventually transferred to the Queen’s
Bench Division of the High Court.

(d) The Court of King's Bench

This court had criminal and civil jurisdiction and could hear appeals. Originally the cournt
had civil jurisdiction, dealing mainly with the tort of trespass and the law of contract.

The court was the last of the three main courts to leave the Curig Regis, and the King's
close association with the court gave it jurisdiction to issue the prerogative writs of
mandamus, prohibition and certiorari (see p. 112). The court used a legal “fiddle™ to take
cases from the Court of Common Pleas by means of the fictitious Bill of Middlesex
procedure. The court had power to hear cases when a defendant was in custody therefore
the Sheriff of Middlesex would arrest a defendant on a fictitious trespass action, and then
the court would hear the real cause of action and drop the other. A defendant was usually
pleased because it meant the case was not heard in the Common Pleas with its expensive
costs. The court was abolished by the Judicature Acts and most of its jurisdiction was
transferred to the Queen’s Bench Division of the High Court.

(e) The Courts of Exchequer Chamber

The first court of this name was established in 1357 to hear appeals from the Exchequer. A
later court was created to hear appeais from the King's Bench, and in 1830 a court was
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created to hear appeals from all the common law courts. The count was abolished by the
Judicature Acts 1873—1875 and its junisdiction was transferred to the Court of Appeal.

In addition 10 the above, other courts were established to deal with the growth of trade,
both naticnal and international. The Cournts of the Law Merchant. the Pie Powder Courts
and the Couns of Staple, administered instant justice a1 markets and fairs, but evcnrually
the work of these cours was taken over by the Common Law Courts.

THE WRIT SYSTEM

Henry 11 also developed the writ system. A writ was a royal command to attend court and it
had the effect of centralising the jurisdiction of the courts. If a person wished w0 start an
action, it was necessary to obtain a writ from the King's Chanceilor, which meant that the
royal courts acquired more power. The Judicalure Acts 1873-1875 abolished the forms of
action, but it is still necessary today to obtain 4 writ to start cenain actions, although the
wording of the claim is left to the plaintiff, and there is no danger of the case being lost
because of a mistake in the format of the claim.

Wnits originally began with a statement of the claim which was common for all writs of
a similar nature. The wording on the writs was prepared beforchand for only a limited
nomber of actions, and if a plaintiff had a new or different claim it would be difficult to
bring an action before the courts. The clerks began to issue new writs for actions not
previously covered, thereby widening the scope of thc writ system and helping the
development of the common law.

Because the barons considered that the issue of new writs took away their power the
Provisions of Oxford 1258 was passed which provided that no writs were to be issued for
any new aclions. This statute had the effect of severely restricting the development of the
common law, To alleviate the harshness and inconvenicnce of this law the Statume of
Westminster 1285 provided that new writs could be issued which were similar (in consimili
casu) to existing writs. The effect of this statule was that the common law saw further
development, but it could still be very difficult to bring a claim before the court if it was
for an action that could not easily be adapted into an existing writ.

In addition to the difficulty of obtaining a suitable writ, an action could fail for a minor
or simple mistake in the wording of the claim in the writ,

EQUITY

The writ system became very formal and as previously explained could only be issued for
particular forms of actions. If there was no writ for a particular complaint. or one could not
be adapted. there was no cause of action and, no matter how jusiifiable the complaint, an
injured party c¢ould not obtain a remedy. If there was no writ there was no remedy.

To overcome the harshness of the writ systen1, appeals were made directly to the King,
who made decisions ou the facts of the case. As appeals grew in number. the King passed
them to his Lord Chancellor. The earlier Chancellors were also the King's chaplain (often
referred to as the “Keeper of the King's conscience™), and because of their ecclesiastical
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calling, their decisions tended to ignore the formal rules of law and were based on
conscience and natural justice.

A separate Chancery Court was eventually established to hear the many appeals which
were referred 1o this form of justice. In many instances decisions were contrary to those
made in the common law courts and this led to disputes between the two courts. In the
early seventeenth century, James I, on the advice of Sir Francis Bacon, ruled that in cases
with contrary decisions, equity should prevail. This decision saw an extension of the work
of the Chancery Court and new concepts of law were introduced such as the law of trusts
(common law would not recognise a trust or the duties of trustees), and new remedies were
provided.

Damages was the only common law remedy. Equity offered new remedies such as
injunctions, specific performance and rescission (see p. 144). The main problem was that
the courts could only award their own particular remedy. If a person bringing an action for
trespass was asking for damages and an injunction to stop the othcr party from continuing
the trespass, the litigant would have to go to the common law court for damages, and then
start another action in the Chancery Court for the injunction. This situation existed until the
middle of the nineteenth century when piccemcal legislation enabled both courts to award
each other’s remedies.

The main disadvantage of equity was the difficulty of foreseeing with any certainty the
result of a case. Decisions varied from judge to judge, and the uncertainty of the ouicome
of cases led to the opinion at that time that the Chancellors’ decisions varied as did the
length of their feet.

Equity eventually became a formalised system, but procedure was very slow and,
consequently, very expensive, as Dickens criticised in *'Bleak House™.

It must be noted that common law was a complete system of law; equity was not. Equity
was considered as the polish, “‘the gloss on the common law™, which helped to improve the
legal system and fill in any deficiencies. The Judicature Acts 1873-1875, whilst confirming
that in matters of conflict equity should prevail, fused the administration of the Chancery
Court with the common law courts. It is unlikely that any new cquitable concepts would be
created today.

As a result of the Acts, the common law courts and the Court of Chancery were joined
together under the Supreme Court of Judicature, which comprised the Court of Appeal and
the High Court of Justice. For convenience, the High Court was divided into three divisions:
Queen’s Bench; Chancery; and Probate, Divorce and Admiralty.

REVISION TEST

The questions in the revision test sections usually require short answers of a few words.
Answer the questions, preferably on a separate sheet of paper and check your answers from
within the pages of the chapter. The correctness (or otherwise) of the answers should
indicate your understanding of the chapter. If you find the questions difficult, read the
relevant section again.

1. Name two specialist classes of public law.

2. Name three classes of civil or private law.

LaE et
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3. To which class of private law does negligence and trespass belong?
4. Name the system whose harshness led to the establishment of Equity.

5. Name the Acts which fused the administration of the Chancery Courts with the
common law courts.

SPECIMEN EXAMINATION QUESTIONS

1. Explain what is meant by Equity, and explain how defects in the common law lead
to the intreduction of Equity.

2. What were the changes to the legal system introduced by the Judicature Act 1873-
18757 Draw a diagram of the structure of the courts as a result of the Acts, and
compare it with the present-day structure.

3. If Parliament did not have the power 1o make law would the United Kingdom have a
system of law?

4, Describe the early writ system and explain how it led to the growth of Equity.

5, Comment on the statement, “a law that cannot be enforced is in effect no law at
all”,

SUGGESTED COURSEWORK TITLES

What is law? Why do you think it is necessary for a community to have a settled
system of law?

Explain how Equity came into English law and discuss its role in today’s legal
system. Do you consider judges should have the right to give equitable decisions?




2 Sourcés of Law

Many new students of law have difficulty at first in understanding the meaning of the
phrase “'sources of law”. If asked, however, 10 locate the source of the River Nile, or the
Thames, or the Mersey, most students would realise that the answer would be the place at
which the river started.

The phrase “‘sources of law’’, has a similar meaning. Where does the law come from?
Where does it start? Who makes it? In English law the law comes from two main sources,
legislation (Acts of Parliament) and judicial precedent (the decisions of judges), and from
subsidiary sources such as custom and books of authority. It must be emphasised that in
modemn times only very occasionally does law arise from the subsidiary sources.

If a person is accused of breaking the law, it is essential that all interested parties know
the source of the law. For example, if a person takes goods out of a supermarket without
paying, the shopkeeper, the police, the judge and the shopper will need to know the law
that applies if the shopper is to be brought before the court. This particular offence arises
from legislation. Parliament passed a law in 1968 (the Theft Act) which makes it a crime
for a person to “‘dishonestly appropriate property belonging to another with the intention of
permanently depriving the other of it”". The sources of law concerning theft or stealing are
the Theft Acts [968 and 1978 and law reports which record decisions 1aken in court en the
interpretation of these Acts (e.g. R. v. Morris (1983)).

There is 2 maxim in law ‘‘that ignorance of the law is no excuse”, which means that
everyone is presumed to know the law. Obviously no single person knows all the law of the
land. Even judges, barristers and solicitors have to ook up the law, but because of their
training they know where the law originated and are able to go to the source.

The details of the different sources of law are as follows:

JUDICIAL PRECEDENT

Judicial precedent, or case law as it is often called, is the source of a large part of common
law and equity. The law is “judge-made’’, in that when a judge makes a decision in a court
case on a particular aspect of law, other judges may be bound to foilow this decision in
subsequent cases. Once the law has been established, the example or the precedent is
binding on other judges, who must make a similar decision in cases concerning this aspect
of law.

The doctrine of judicial precedent becamne firmly established by the late nineteenth
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century, although a system of precedent existed for hundreds of years before that. It was not
until a reliable system of law reporting was started in 1866, and the administration of the
courts was reorganised by the Judicature Acts 1873-1875, that judicial precedent became an
established source of law.

STARE DECISIS (THE STANDING OF DECISIONS)

Not all decisions of judges create a precedent. Some courts are more important than others.
The higher the court which creates a precedent, the greater the authority the decision will have.
A general rule is that Jower courts are bound by decisions of higher courts, and some courts are
bound by their own previous decisions. The hierarchy or standing of the courts is as follows:

1. The House of Lords

This court should not be confused with the House of Lords legislative function which is a
part of Parliament. The House of Lords, as a judicial court, is the highest appeal court in
civil and criminal matters, and decisions of this Court are binding on all lower courts.
Unlike most other courts, the House of Lords is not bound by precedent and may depart
from its own previous decisions if it wishes (o do so, but if a precedent is to be reversed
consideration should be given to the effect it would have, particularly on criminal law and
commercial and business transactions.

In recent years the House of Lords has overruled its own previous decisions. For
example, in R. v. Shivpird {1986), a criminal case, the Court overruled its previous decision
in Anderton v, Ryan {1985) made only a year before, and in Murphy v. Bremtwood District
Council (1990), a claim for negligence, the Court overruled a 1978 decision.

If there appears to be two previous conflicting House of Lords’ decisions, the lower
courts must follow the later decision.

2. The Court of Appeal (Civil Division)

The Court is bound by decisions from the House of Lords and, although it has been
suggested in court that the position should be otherwise, the Court is bound by its own
previous decisions. This principle was established by the Court of Appeal in Young v.
Bristol Aeroplane Co. (1944), although it was laid down that the Court may depart from its
previous decisions under certain ¢ircumstances:

(a) where it considers that a decision was made ‘‘per incuriam’, that is, in error;

(b) where there are two previous conflicting decisions, the Court may choose which
decision is correct and overrule the other decision;

{c) when a later House of Lords decision applies, this must be followed,

Decisions of the Court of Appeal (Civil Division) are binding on all other lower courts,
but do not bind the Criminal Division of the Court of Appeal.

- '.&n‘
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However, in Derby & Co. Lid v. Weldon (No. 3) (1989) the judge held that a court at
first instance is not bound in every case to follow a Court of Appeal decision. but may take
into consideration the possibility that the decision may be reversed in the House of Lords,

3. The Court of Appeal (Criminal Division)

Decisions of the House of Lords are binding on the Criminal Division, but unlike the Civil
Division of the Court of Appeal, this court is not always bound 1o follow its own previons
decisions. The Court will probably follow decisions of its predecessor, the Court of
Criminal Appeal, unless that would cause an injustice.

The decisions of this court bind all lower criminal courts and may bind inferior courts
hearing civil cases. Decisions of this court are nol binding on the Civil Division of the
Court of Appeal nor is it bound by decisions of the Civil Division.

4. The Divisional Courts of the High Court

These courts are bound by the decisions of the House of Lords and Courts of Appeal. The
civil divisional couns are hound by their own previous decisions, but the Divisional Court
of the Queen’s Bench Division (which deals with criminal matters) is not so strictly held 1o
its previous decisions. Decisions of the Divisional Court are binding on judges of the same
division of the High Coun sitting alone, and on the inferior courts.

5. The High Court

Decisions of cases of first instances, where the judge sits alone, are binding on the inferior
courts but are not binding on other High Court judges. A previous decision of a High Court
judge may be treated as a persuasive precedent but will not be binding in other High Court
cases. It is suggested that this also applies to High Court judges sitting in the Crown Coun,
but does not apply to Circuit judges or recorders, and they would be bound by previous
decisions of a High Court judge. Decisions of the House of Lords, Courts of Appeal and
Divisional Courts of the High Court are generally binding on these courts,

6. The Inferior Courts

The county courts and the magistrates’ eourts are bound by decisions of the superior courts.
The inferior courts are not bound by their own decisions as they cannot create a precedent.

BINDING AND PERSUASIVE PRECEDENTS

It is not the entire decision of a judge which creates a binding precedent. When a judgment
is delivered (he judge will give the reason for his decision (ratio decidendr), and it is this
principle which is binding and must be followed in future cases.

On occasions. judges make general comments in the course of their judgment 1o explain
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a particular point. Remarks inade “by the way™ are known as obiter dicia and are
persuasive authority, not binding precedent. [F, however. the judge is well known and
respected for previous judicial decisions. such comments may be followed as persuasive
authority in cases where there appears to be no existing hinding precedent. Other sources of
persuasive authority are writers of outstanding legal works and decisions from courts of
other countries such as the United Siates, Australia and New Zealand,

1. Ratio Decidendi

Ratio decidend! is the vital part of case law. It is the principle upon which a decision is
reached. and it is this principle which is binding on suhsequent cases which have similar
facts in the same hranch of law.

2. Obiter Dicta

The second aspect of judgments, obiter dicra, are things said by the way”, and do not
have to be followed. Decisions of the Judicial Committee of the Privy Council are only
persuasive authority because the Council is not pan of the English legal system, However,
because the Privy Council is maisly composed of the Law Lords, its decisions have great
influence on subsequent cases with similar facls.

Court of Appeal cases have three or more judges and the result is given on the decisions
of the majoritv. A judge who disagrees with the decision of the other judges gives a
dissenting judgment, which is obirer dicrum and never binding. If the judge who dissented
is respected, the dissenting judgment might be used as a persuasive authority if the case
proceeds to the House ol Lords. There have been instances of judges giving a dissenting
judgment i the Court of Appeal. and later. when sitring as Law Lords in the House of
Lords. hearing a completely different case, overruling the precedent created in the earlier
Court of Appeal case. In these instances the Law Lords have been “‘persuaded™ hy the
dissenting judgment to overrule an existing precedent.

3. Distinguishing

Although the facts of a case appear similar to a binding precedent, a judge may consider
that there is some aspect or tact which is not covered by the rario decidendi of the earlier
case. The judge will “‘distinguish™ the present cuse (roin the earlier one which created the
precedent,

4. Overruling

A higher court may consider that the ratie decidendi set by a lower court is not the correct
law, s0 when another case is argued on similar facts, the higher court will overrule the
previous precedent and sel a new precedent to be followed in future cases.

Note (hat in such cases the decision does not affect the parties in the earlier case, unlike
a decision which bas been reversed on appeal (see below),




15 BINDING AND PERSUASIVE PRECEDENTS

5. Reversal

When a court is hearing an appeal, it may uphold or “'reverse” the decision of the lower
court. For example, the High Court may give judgment to the plaintiff, and on appeal the

Court of Appeal may “reverse” the decision and give judgment to the defendant.

6. Disapproval

A superior court may consider that there is some doubt as to the standing of a previous
principle. and it may “disapprove’, but not expressly overrule, the earlier precedent.

Advantages and Disadvantages of Precedent
1. Advantages
(a) Certainty

When a precedent has been established the law becomes settled. Lawyers and laymen know
and recognise the law and can act accordingly.

(b) The Existence of a Wealth of Detailed, Practical Knowledge

All case law arises from a practical situation. and the law reports give detailed information
of actual cases. In English law there are never ‘‘theoretical cases’. The case before the
court must be on facts in which one party claimns a legal right from the other party.

{c) Flexibility

We live in a changing world, and a law which was relevant 50 years ago may not be
suitable now, The doctrine of precedent allows the law to grow according to the needs of
the community and move with the tines. For example, as we shall see later (p. 93) a
person under 18 is known as a minor. A minor is bound by contracts for goods which are
necessaries. Fifty years ago a motor car or motorcycle would certainly have been
considered a luxury, but today the court would probably take the opposite view, particularly
if a student or young employee lived a long distance from college or work.
Flexibility is probably the most important advantage.

2. Disadvantages
fa) Rigidity

Although it is considered an advantage for law to be certain, a binding precedent may mean
that rthe law is difficult 10 change. The House of Lords, however. may change a precedent

g g
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by overruling a previous decision, and Parliament can legislate for a change of the law.
Unfortunately, either method may take some considerable time w effect the change.

(b) Danger of lllogical Distinctions

Judges may lock for a justification for not following a precedent, particularly if it is
considered to be a bad decision, and a case may be distinguished from another for illogical
reasons, so that a different decision may be given.

(¢c) The Complexity and Volume of the Law Reports

Law reports date back many hundreds of years and it may be difficult to find an appropriate
case, as there are more than 400,000 reporied cases.

THE LAW REPORTS

The basis of judicial precedent is the reporting of cases. Without a reliahle system of
reporting, it would he impossible for case law to be 4 source of law,

An extract of a law report is reproduced on the following pages.

The Year Books were probably the first kind of law reports, They were compiled in the
period from approximately [272-1535 and dealt with pleading and procedure. It is likely
they were used as early textbooks by young lawyers and were probably written by students
as guidelines in procedure and pleadings. In the main they dealt with civil cases.

Abridgements were a collection of cases from the Year Books. They were written by
judges and lawyers, and for convenient reference the cases were grouped in subject-matter,
rather than in date order. Some Abridgements were published. the most important and best
known being by Fitzherbert (1516} and Brooke (1568).

Private reporung came into fashion when the Year Books were no longer written, The
most notable of these reports were Plowden’s Reports (1550-1580), Coke’s Repons (1572-
1616) and Burrow’s Reports (1756-1772). The last named established a particular
reputation for good reporting of judgments. The value of the private reports depends on the
reputation of the reporter, and while many of them were regarded highly, others have no
standing and judges have refused counsel permission o quote from them. It has been said
of one reporter named Bamardiston, that he often slept through court cases and other
reporiers would write nonsense in his notebook, which he later printed.

Modern law reporting started when the Inns of Court created the Council of Law
Reporting in 1865 to ensurc a satisfactory standard of reporting of cases of legal
significance. In 1870 the Incorporated Council of Law Reporting was established. The
reporters, who are barristers, must present the report which is to be published, 1o the judge
of the case who may revise the wording before publication.

R nr
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[1994]
|COURT OF APPEAL) . A

RANTZEN V. MIRROR GROUP NEwWSPAPERS (1986) LTD. AND (OTHERS
1993 March 2, 3, 4; 31 Neill. Roch and Staughton L. JT.

Defumation—Damages for libel—Assessment by jury—tury's award of £250,000—Whether
“excessive”—Whether Court of Appeal o substitwe lower award—Courts and Legal B
Services Act 1990 (c. 41), 5. 81} —Convention for the Protection of Human Righrs and
Fundamental Freedoms (1953) (Cmd. 8969), art. 10

The plaintiff, a successful ielevision presenier and the founder and chaimman of the
“ChildLine™ charitable service for sexuully abused children, brought a libel uction against
the defendants in respect of four articles published in “The People” newspaper on 3
February 1991. She claimed they bore the meanings (a) that the plaint{f had prowected a
teacher who had helped her 10 expose sexual abuse a1 a boys' school by keeping secret C
the fact that he was himself an abuser, thereby abandoning all her moral standards and in
particular her publicly professed concern for abused children; (b) that the plaintitf,
notwithstanding her position as founder of ChildLine, had taken no action in respect of
what she knew thus puuing at risk the children at the school where the alleged abuser
was still teaching; (c} that the plaimiff's public stalements and activities on behalf of
sexually abused children, given her misconduct and culpable omissions, were insincere
and hypocritical; and (d) that the plaintiff had untruthfully told the editor of “The
People™ that publication of the story would hamper poiice inquiries ino the matter D
whereas Lhe teason was to avoid publication of the facts of her misconduct and culpable
omissions. The defendants pleaded justification and fair comment. The jury found for the
plaintiff and awarded her damages of £250.(KX). The defendants appealed. secking a
reduction of the damages in accordance with section 8 of the Courts and Legal Services
Act 1990" and srticle 10 of the Convention for the Protection of Human Rights and
Fundameniat Freedoms.”

On the defendants’ appeal:—

Held, allowing the appeal, that the court’s power under section 8 of the Courts and E
Legal Services Act 1990 to order a new trial or 1o substitwie another award in any case
where the damages awarded by a jury were “‘excessive’ should be construed in a manner
which was not inconsistent with article 10 of the Eurcpean Convention for the Protection
of Human Rights and Fundamental Freedoms; that an almost unlimited discretion in a
jury to award damages for defamation did not provide a satisfactory measurement for
deciding whal wus a necessary restriction in a democratic sociely on the exercise of the
right to freedom of expression under article 10 1o protect the reputation of others and the
common law therefore required that large awards of damages by a jury should be more F
closely scrutinised by the Count of Appeal than hitherto; and that, in the circumstances,
the sum of £250,000 awarded by the jury was excessive because il was nol proportionate
w the damage suffered by the plaintff and would be reduced to £110,000 (post,
pp. 696C-H, 696B-C).

Dictem of Lord Goff of Chieveley in Aftornev-General v. Guardion Newspapers Lid
{No. 2) [1990] | A.C. 105, 283-285, HL(E.} applied.

Dicta of Lord Templeman in Attorney-General v. Guardian Newspapers Lid [1987] 1
W.L.R. 1248, 1296. HL (E.) and of Lord Keith of Kinkel in Derbvshire County Council v. G
Times Newspapers Ltd [1993] A.C. 534, 551, HL (E.) considered.

Per curiam. (i} At the present time it would not be right to allow references 10 be
made 1o awards by juries in previous cases. Awards substituled by the Court of Appeal in
the exercise of its powers under section 8(2) of the Act of 1990 stand on a different
footing and could be relied on as establishing the prescribed nomn. There is no
satisfactory way in which conventional awards of damages for personal injuries can be
used 10 provide guidance for an award of damages for defumation and junes should not
be referred to them {post. pp. 694a-8. C. 695F-H). H

' Courts and Legal Services At 1990, s. B(1)(2): see post, p. 685E-F.
* Convention for the Proteclion of Human Rights and Fundumental Freedoms, art. 10: see pos,
pp. 685G-686A.
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Rantzen v. Mirror Group Newspapers Ltd. (C.A.) {19%4)

A (ii) The jury in a defamation action should be invited to consider the purchasing power
of any award they may make and to ensure that it is proportionate 10 the damage which
the plainiff has suffered and necessary 1o provide adequale compensation and to re-
eslablish his reputation ( post, p. 696a).

Decision of Otton J. varied.
The following cases are referred 1o in the judgment of the court:
B Artorney-General v. Guardian Newspapers Lid {1987] | W.L.R. 1248; |1987] 3 All E.R,

316, HL (E.)

Artorney-General v. Guardian Newspapers Ltd (Ne. 2) [1990] | AC. 109; [1988] 3
WLR. 776; [1988] 3 All E.R. 545, HL (E)

Bird v. Cocking & Sons Ltd 11951] 2 TLR. 1260, CA

Broome v. Cassell & Co. Lid 19721 A.C. 1027; [1972] 2 WL.R. 645; [1972]) | All ER.
801, HL (E)
c Chicago (City of ) v. Tribune Co. (1923} 139 N.E. 86
Coyne v. Citizen Finance Ltd (1991) 172 CLR. 211
Curris Publishing Co. v. Bunts (1967) 388 U.S. 130
Derbyshive County Council v. Times Newspapers Lid [1993] A.C. 534; [1993] 2 W.LR,
449; [1993] | All ER. 101}, HL (E)

Geriz v. Robert Welch Inc. (1974) 418 U.S, 323

Gorman v. Mudd (unreported}, 15 October 1992, Count of Appesl {Civil Division)
Transcript No. 1076 of 1992, CA

() Greenlands Lid v. Wilmshurst and The Londor Association for Protection of Trade [1913]

3K.B. 507, CA

Lewis v Daily Telegraph Lid [1963} | Q.B. 340; {1962] 3 W.L.R. 50; [1962] 2 All ER.
698, CA

Lingens v. Auswia (1986) 8 E.H.R.R. 407
McCarey v. Associated Newspapers Lid (No. 2) [1965] 2 Q.B. 86; [1965] 2 W.L.R. 45;
[1964] 3 All E.R. 947, CA
Maorgan v, Odhams Press Lid [1971] 1 W.L.R. 1239; [1971] 2 All ER. 1156, HL (E.)
E New York Times Co. v. Sullivan (1964) 376 U.5. 254
Pumplin v. Express Newspapers Ltd (Note) [1988] | W.L.R. L16; [I988] | All ER. 282,
CA

Philadelphic Newspapers Inc. v. Hepps (1986) 475 U.S. 767
Praed v. Graham (1869) 24 Q.B.D. 53, Ca
Reg. v. Secrerary of State for the Home Department. Ex parte Brind [1991] | A.C. 696
i [1991] 2 W.L.R. 588; (1991] | AN ER. 720, HL (E.)
Reg. v. Wells Street Stipendiary Mugistrate, Ex parte Deokin [1980) A.C. 477, [1979] 2
F W.L.R. 665 [1979] 2 All E.R. 497, HL (E.)
Rushton v. Narioral Coal Boerd [1953] 1 Q.B. 495; [1953) 1 W.L.R. 292; [1953] 1 Al
ER. 314, CA
Sevalas v. Associated Newspapers Lid (unreported), 15 June 1976, Melford Stevenson ).
Scon v. Musial [1959] 2 Q.B. 429; [1959] 3 W.L.R. 437: [1959] 3 All ER. 193, CA
Sunday Times, The v. United Kingdom (1979) 2 EH.R.R. 245
Sunday Times, The v. United Kingdom {No. 2) (1991} 14 EH.R.R. 229
Sutcliffe v. Pressdram Lid [1991] 1 Q.B. 153; §1990] 2 W.L.R. 271; [1990) 1 All ER.
G 269, CA
Uren v. John Fairfux & Sons Prv Lrd (1966) 117 CLR. 118
Ward v. James [1966] | Q.B. 273: [1965] 2 W.L.R, 455: [1965] 1 All ER. 563, CA
Wright v. British Railwavy Board |1983] 2 A.C. 773; [1983] 3 WL.R. 211; [1983] 2 All
E.R. 698, HL (E.)
The following additional cases were cited in argument:
Abhassy v. Commissioner of Police of the Metropohs 11990] 1 W.L.R. 385; [1950] 1 All
ER. 193, CA
H Autronic A.G. v. Swirzerland (1990) 12 EH.R.R. 485
Blockshaw v. Lord |1984] Q.B. 1; [1983] 3 W.L.R. 283; |1983]) 2 Al ER. 31[, CA
Cormwell v, Myskow | 1987] | W.L.R. 630; [1987] 2 All E.R. 504, CA
Havward v, Thompson [1982] Q.B. 47; [19811 3 W.L.R. 470; [1981] 3 All E.R. 450, CA;
(pet. dis.) [1981) | W.L.R. 1309, HL (E)
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Rantzen v. Mirror Group Newspapers Ltd. (C.A.) {1994]

Reg. v. Chief Metropolitan Stipendiary Mugistrate. Ex parte Choudhury [1991] 1 Q.B.
429, [1990] 3 W.L.R. Y86; [1991] 1 All ER. 306, DC

Winyard v. Tatler Publishing Co. Lid (unreporied), 16 July 1991; Court of Appeal (Civil
Division) Transcript No. 707 of 19491, CA

Youssaupoff v. Metro-Goldwyn-Mayer Pictwres Lrd (1934) 50 T.L.R. 581, CA

APPEAL from Otton J. and a jury.

By a writ issued on 8 February 1991 and reissued on 16 December 1991 the plaintiff, B
Esther Louise Rantzen, claimed damages against the defendams, Mirmor Group
Newspapers (1986) Lid., Brian Radford, Richard Stott and Mirror Group Newspapers Plc.,
for libel in respect of four articles published in **The People” newspaper on 3 February
1991. By iheir defence dated 27 March 1991, as amended on 19 July 1991 and 29
November 991, the defendants pleaded justification and [air comment. On 16 December
1991 the jury found in favour of the plaintiff and awarded her the sum of £250,000.

By a notice of appeal dated 15 January 1992 and amended on 20 March 1992 the
defendants appealed on the grounds that (1) the judgc had misdirected the jury on the C
issue of damages in that (a) fie had given no proper guidance to assist the jury (o
“weight”, or 1o consider the Rnancial implications of, any sum which they might award;

(b) he had given no proper direction as 1o the relevance and imporiance of a defence of
partial justificalion to mitigation of damages; (c) he had invited the jury to take into
accounl in assessing damages the fact thal the defendants had not apologised to the
plaintiff: he had not put the Failure 10 apologise into 11s proper or any context, nor had he
reminded the jury of the defendants’ reasons for making no apology: (d) he had failed to
give any proper direction as 10 1he defendunts’ case on damages; (2) in any event, the D
sum in damages awarded by the jury was excessive and unreasonable, being a sum which
no jury properly directed could have arrived at as appropriate compensatory damages for
the plaintiff, and the jury must have applied a wrong measure of damages, and (3) the
award was so high as o amount to a restriction or penalty upon the right 10 {reedom of .
expression which was not prescribed by law and/or which was not necessary in a
democratic society, and accordingly, the award was a violation of the defendants’ rights
under anicle 10 of the Conveniion for the Protection of Human Rights and Fundamental
Freedoms. to which the court should have regard. E
The facts are stated in the judgment.

R T o e P

Chartes Gray Q.C. and Heather Rogers for the defendunts. The judge misdirecied the
jury on the issue of damages in that he gave no proper guidance to assist the jury in
weighing the financial implications of the amount of an award, [Reference was made to
Winyard v. Tarfer Publishing Co. Lid (unrcported), 16 July t991; Count of Appeal (Civil
Division) Transcript No. 707 of 1991; Swtcliffe v. Pressdvam Lid [1991] | Q.B. 153;
Abbuassy v. Commissioner of Police of the Metropolis [1990] | W.LR. 385; Pamplin v. F
Express Newspapers Lid (Notej (1988] | WLR. 116, Morgan v. Odhams Press Lid
[1971) | W.L.R, 1239; Coyne v. Citizen Finance Lid (1991) 172 CL.R. 21| and McCarey y
v. Associared Newspapers Lid (No. 2) [1965] 2 Q.B. 86.] . ég

The award of £250,000 was excessive and unreasonable. The jury must have applicd the :
wrong measure of damages. The purpose of an award in Iibel is te compensale the plaintiff
for the dumage 10 his repulation: see McCarey’s case [1965] 2 Q.B. 86. Until the enactment ki
of section B of the Court and Legal Services Act 1990, which empowers the Court of B
Appeal to order a new trial or to substitute another award where damages awarded by a jury
were excessive, the Court of Appeal did not interfere merely becuuse the damages were
high. It did so only if the amount was out of all proportion to the fucts: see Lenis v. Dailv
Telegraph Lia [1963] | Q.B. 340; Greenlunds Ltd v. Wilmshurst and The London
Association for Protection of Trade [1913] 3 K.B. 507; McCarex [1965] 2 Q.B. 86; Surcliffe
v. Pressdram Lia [1991) | Q.B. 153 and Corswell v. Myskow [1987] | W.L.R. 630.

Tn considering whether the court should interfere with the jury's award it is relevant to
take account of the concerns expressed by the United Siales Supreme Courl in New York
Times Co. v. Sulfivan (1964) 376 U.S. 254; Curtis Publishing Co. v. Berts (1967) 388 US, H
130: Gertz v. Robert Welch Inc. (1974) 418 U.S. 323 and Philadeiphia Newapapers Inc. v.
Hepps (1986) 475 U.S. 767. Those decisions esiablish that where a newspaper article is of
public interest it is for the plaintiff to prove not only falsity.
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The Council publishes the Law Reports and Weekly Law Reports. The latter were first
published in 1953 and replaced the “Weekly Notes. The Weekly Law Repors are
consclidated for each year and issued in volumes, so that ai the end of a year, there are
usually about three or four volumes of the reports.

Reporting of cases is not the monopoly of the Council and other companies and private
organisations publish reports which have equal authority. The best known are the All
England Law Reports, started in 1936, while reports from The Times are frequently cited in
court..

Students should know how to refer to a law report. Cases are quoted, for example, as
Rapley v. Rapley [1983] | W.L.R. 1069, The reference after the names of the parties means
that a student must consult the first volume of the Weekly Law Reports of 1983 and at page
1069 details of the case are reported. Tt would be an interesting exercise for students to
look up some of the cases quoled and listed in this book. If your college or school does not
have law reporis in the library, you may find them in the nearest large public library.
Rapley v. Rapley is referred to in this book on p. 254,

LEGISLATION

Legislation is law enacted by Parliament, and when an Act of Parliament, known as a
statute, is passed it becomes the law of the land. (A copy of an Act is reproduced on p.
24.) A statute is superior to all sources of law and judges must enforce this law in the
courts, even if it is contrary to an existing binding precedent. This supremacy of Parliament
over all other sources of law is called the “Sovereignty of Parliament”, and it means that
Parliament may make laws which have to be enforced and cannot be challenged on the s
grounds that they are illegal. In the United States of America this is not so. The ’
Constitution of the United States is very rigid and not easily changed, and the Supreme
Court of the United States may rule that a law passed by the Senate is unconstitutional and
illegal.

The Process of a Statute

Parliament consists of two assemblies; the House of Commons, which is an elected body,
and the House of Lords, which consists of unelected members who are hereditary or life 2
peers. There are 651 Members of Parliament in the House of Commons (although in the '
Chamber there is only seating room for 437), and each member represents on average
65,000 people, some of which voted for him/her, but others voted against or did not vote at
all.

A statute has to pass through a series of debates in both Houses before becoming law,
Approval of the House of Lords is not essential for measures dealing with finance. There is
a set procedure which has to be followed and until this has been finally completed the
“statute”” is called a Bill (see below). The procedure which follows usually starts in the
House of Commons before going 1o the Lords, but it may be reversed. For example, the
Cheques Act 1992 was introduced in the House of Lords as a Privawe Bill by Lord Harmer- "
Nicholls,
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1. First Reading

The Bill is formally presented and there is little debate. The purpose is 10 inform members
of the Bill's existence and to indicate that printed copies will be available.

2. Second Reading

There is usually a debate on the general principles of the Bill. If the vote is in favour, the
Bill goes to the next stage. It is not necessary to vote ai this reading unless 20 members
object.

3. The Committee Stage

The Bill is examined in detail. Each clause is debated and may be amended or even
excluded. As the name suggests, the examination may be by a “select” or ‘‘standing”
committee, or it may be discussed by the entire House acting as a committee, The
examination at this stage is very important. Select committees and standing committees
(20-50 members) are appointed on the basis of the political parties’ numerical strength in
the House of Commons.

4. The Report Stage

Its purpose is to inform the House of changes that have been made to the Bill and to give
an opportunity for further discussion. The House may make additional amendments.

5. Third Reading

Generally only verbal amendments to the Bill may be made at this stage. It now passes to
the other House.

6. The House of Lords

The above procedure is repeated in the House of Lords, unless it started in this House,
when it would pass to the Commons.

7. The Royal Assent

Afier a Bill has passed through Parliament, it does not become law until it has been signed
or authorised by the Queen. The Assent is a formality and, by convention, cannot be
refused. Immediately the Royal Assent is given, the Act of Parliament becomes law, unless
another starting date has been provided for in the Act.

A Bill lapses if it has not completed all the above stages by the time a session of
Parliament has been ended by Prorogation, or when Parliament is dissolved for a general

T S T R -
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election. It may be introduced in another session of Partiament but the Bill must pass
through all the stages once again.

An Act of Parliament is printed and may be purchased by the general public from Her
Majesty’s Stationery Office, or its agents.

On p. 24 is a reproduction of the Prisoners’ Earnings Act 1996.

Bills

A Bill is a draft of the provisions which are proposed to become law and be submitted to
Parliament.
There are different types of Bills.

1. Public Bill

Public Bills are usually drafted by civil servant lawyers under the control of the Prime
Minister. They may be introduced by the Government or by a private member, and they
alter or amend the law for the country at large.

2. Private Member’s Bill

A private member may introduce a Bill, although it is not likely to be successful in passing
through the necessary stages unless it is adopted by the Governmeni. The opportunity to
present a Private Member’s Bill is limited and a ballot is held early in the session to decide
the order in which members may introduce a Bill.

In February 1992 Andrew Hunter, M.P. for Basingstoke, introduced a Private Member’s
Bill which required sellers of timeshares 1o allow buyers a “‘cooling-off” period of 14 days,
in case the buyers wish to change their minds. The Timeshare Act 1992, received the Royal
Assent on March 16, 1992,

3. Private Bill

These are Bills for special interest or benefit of a person or persons. The most common
presenters of these Bills are local authorities wishing 1o widen the scope of their activities
Or powers.

Codification and Consolidation

Codification entails bringing together all the existing legislation and case law into a
restatement of the law. Codification may be of either the complete law of a country or a
particular branch of law, The law of most continental countries is codified, but in this
country and other common law countries {mainly the United States and Commonwealth
countries) there is litle codification. At the end of the nineteenth century there was an
attempt to codify commercial law, and as a result there were enacted the Partnership Act
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1880, the Sale of Goods Act 1893 and the Bills of Exchange Act (882, It has been
suggested that the law of coniract would be a suitable area for codikication, but it is
unlikely to be so affected in the near future.

Consolidation occurs when all the provisions of several Acts of Parliament, dealing with
a4 common topic, are brought together into one Act. It i5 becoming very popular because,
although it does not alter the law, it makes it easier for lawyers and laymen 1o find. Areas
of law which have recently been consolidated include company law, marriage, taxation and
employment protection.

Interpretation of a Statute

It has been explained that Parliament is supreme, and that the courts cannot challenge the
legality of a statute. The courts, however, do have some effect on the law created by
legislation. An Act of Parliament may have been drafied badly, in that the words used may
be ambiguous, or not clear in meaning or may not provide for every eventuality.

For example, if an Acl was passed ordering “‘every dog 1o be destroyed™ by a certain
date, what would be the law relating to hounds or bitches? An owner of a bitch may
contend that the law only concemns male animals of the canine species, and does not affect
bitches. In such an event the dispute would go to the courts for the “‘legal” interpretation
of the word “dog”, as used in the Act.

It must be noted that it is the courts which usually interpret the meaning of statutes, not
Parliament, although many Acts include an interpretation section on words and phrases used
in the particular Act. In addition, the Interpretation Acts interpret many general words and
terms that are used in Acts, unless a contrary intention appears. One example provides that
“words in the singular shall include the plural and words in the plural shall include the
singular’™.

In Pepper (Inspecior of Taxes) v. Hart (1993), it was held by the House of Lords that the
courts could refer to Hansard, (the reports of Parliamentary speeches), as a help to statutory
interpretation, where the law was ambiguous or unclear. Three Rivers D.C. v. Bank of
England No.2 (1996), confirmed this decision and held that it also applied when trying to
interpret a statute which was introducing European materials, such as Directives. It was
considered important to look ai ministerial statements o ascertain the true purpose of the
Act.

When the courts have to interpret the wording of an Act, there are certain rules to follow,
but it is left for the judge to decide which rule is appropriate to the particular case. The
rules are as follows:

1. The Literal Rule

If the words used are clear and unambiguous. the judge will interpret the words in their

ordinary, plain, grammatical meaning. In Fisher v. Bell (1961), the courn followed this rule
when deciding that *“offering for sale’ was plain English, and applied the meaning of this
tlerm which was generally used and understood in the law of contract. See p. 122 for details
of the case.

3
.
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2. The Golden Rule

This principle follows on from the literal rule, in that the plain, ordinary meaning of the
words is taken, unless it would be absurd or repugnant to the law. In Re Sigsworth (1935),
it was held that a man who murdered his mother could not benefit from her estate. The
ordinary meaning of the word “issue”, in the Act, would have included the son, but as it
would have been repugnant for a murderer to benefit from the estale of the person killed,
the court deviated from the ordinary meaning of the word.

3. The Mischief Rule (The Rule in Heydon’s Case (1584))

In this rule, the courts try to discover the reason for the Act. The courts look for the defect, or
the mischief which the Act was trying to remedy, and they then interpret the words accordingly.
Gardiner v. Sevenoaks R.D.C. (1950). An Act required film to be stored in premises under
certain conditions. G. kept his film in a cave and claimed that as a cave was not “‘premises”
he was not bound by the requirements of the Act. The coun held that the purpose of the Act
was the safety of workers or other persons and therefore the cave was ‘‘premises’ for the
requirements of the Act. The court looked for the mischief the Act was designed to protect.

[Royal Seal]

Prisoners’ Earnings Act 1996 , ;

1996 CHAPTER 33

An Act to authorise deductions from or levies on prisoners’ camings; to
provide for the application of such deductions or levies; and for
connecied purposes.

| L8th July 1996]

with thc advice and consent of the Lords Spiritual and
Temporal, and Commons, in this present Parliament assembled,
and by the authority of the same, as follows:—

B E IT ENACTED by the Queen's most Excellent Majesty, by and

Power 10 make
deductioms and R
impase levies, L

1.—(1) This section applies where—

(1) a prisoner is pad for enhanced wages work done by bim: and
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Application of
amounts deducred
of levied.

thy his net weekly eumings in respect of the work cxcecd such
amount as may be prescribed.

(2) Where he prisoner’s net weekly earnings fall to be paid by the
povernor on behall of the Secretary of State, the governor may make a
deduction from those earnings of an amount not cxceeding the
prescribed percentage of the excess.

(3) Wherce those earnings lull 10 be paid otherwise than as mentioned
in suhsection (2) above. Ihe governor may impose a lcvy on 1hose
earnings of an amount not exceeding that perceniuge of the excess.

(4} In this section—

“cnhanced wages work™, in relation to a prisoner, means any
work—

(a) which is not directed work, that is to suyv. work which he
is dirccted to do in pursuance of prison rules; and

(b) 10 which the rates of pay and prodoclivity applicable are
higher than those that woold be applicable if it were
directed work;

“net weekly eamings™ means weekly eurnings afler deduction of
such of the following as are applicable, namely—

{a) income lux;

(b) national insurance contributions;

(c) payments requircd 10 be made by ao order of a court; and

(d) payments required to be made by virtue of a maintenance
assessmenl within the mecuning of the Child Support Act
1991.

2.—(1) Amounts deducled or levied under section | above shall be
applied, in such proponions as may be prescribed, for the following
purposes, namely—

(a) the making of payments (directly or indirectly) to such
voluntary organisations concerned with victim suppon or crime
prevention or both as may be prescrihed:

(b) the making ol payments inlo the Consolidated Fund with a
view to contribwting towards 1he eost of tbe prisoner’s upkeep:

{c) the making of payments 1o or in respect of such persons (if
any) as may he determincd hy the governor to be dependams
of the prisoner in such proporlions as may be so determined;
and

(d) the making of payments inmo un investment account of a
prescribed description with a view 1o capital and interest being
held for the benefit of the prisoner on such terms as may bc
prescribed.

(2} Where the governor delermines under paragraph {c) of subsection
(1) above that the prisoner has no dependants. any amoum which would
otherwisc have been applied for the purpose mentioned in 1hat
paragraph shall be applied for the purpose mentioned in paragraph (d)
of thal suhsection.

(3) Where the prisoner is aggrieved by u determination of the
governor under subsection (1)(c) abuve, hc may appeal againsi the
determination to the Secretury ol State,

4) On such appeul, the Secretary of Swuite may confirm the
governor's delermination or direct the governor to vary it, so far as
refating 10 amounts deducted or tevied afier the giving of the direction,
in such manner as may be specihed in the direction.
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3-<1) The govemaor shall, for each week in which an amount is Stalemenis of
deducted or levied under section 1 above, furnish the prisoner with a accounl.
slatement—

(a) showing that amount: and

(b) giving details of the manner in which the prescribed proportion
of that amount is to be applied for the purpose mentioned in
section 2(1)(c) above.

(2} Where amounts have been deducted or levied under section |
above, the govenor shall, on a requesi which is neither frivolous nor
vexatious, furnish the prisoner with a statement showing the amount for
the time being standing to the credit of the investment account
mentioned in section 2{}}(d} above.

4.-~1) In the application of this Act to a contracted out prison— Interpretation.

(a) any reference to the govemor shall be construed as a reference
to the director; and

(b) the reference 10 the Secrctary of State in section | above shall
be construed as a reference to the person running the prison.

(2) In the application of this Act to England and Wales—

“contracted out prison” has the meaning given by section 92(1) of 1991 ¢33,
the Criminal Justice Act 1991;

**prescribed™ means prescribed by prison rules:

“prisoner” includes a prisoner on temporary release and a person
required to be detained in a young offender institulion or remand
centre;,

“prison rules” means rules made under section 47 of the Prison Act 1952 ¢.52,
1952.

(3) Tn the application of this Act to Scolland—

“contracted oul prison”™ has the meaning given by section 106(4) of
the Criminal Justice and Public Crder Act [994; 1994 ¢.33.

*“prescribed” means prescribed by prison rules:

“prisoner’” includes a prisoner on temporary release and a person
required to be detained in a young offenders institution er remand
centre;

“prison rules” means rules made under section 39 of the Prisons 1989 c.45.
{Scotland) Acl 1984,

5.—(1) This Act may be cited as the Prisoners’ Eamings Act 1996, Shon title,

) . commencement
(2) This Act shall come inlo force on such day as the Secretary of 54 evient.

State may by order made by statutory insirument appeint; and different
days may be appointed for different purposes.
(3) This Act does not extend 1o Northern Ireland.

In D.PP. v. Bell (1994), a male prostitute was charged under the Street Offences Act
1959, of being a “common prostitute”. The court held that on a true construction of the
Acl, the term ‘‘common prostitute’” was limited to female prostitutes, because a report
which resulted in the creation of the Act, clearly showed that the “‘mischief” the Act
intended to remedy was the “‘mischief' created by women.
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4. The *ejusdem generis” Rule

It is a pnnciple of interpretation that where general words follow specific words, the
general words must be applied to the meaning of the specific things. If an Act was worded
““‘dogs, cats and other animals™, the general words {and other animals) would have to be
interpreted in the light of the specific words (dogs and cats). It would be obvious that the
Act referred 1o domestic and not to wild animals.

Evans v. Cross (1938). The appellant was charged with ignoring a traffic sign. He
claimed that a white line on the road was not a traffic sign for the purposes of the Act,
which read, . . . waming signposts, direction posts, signs or other devices™. The court held
that the general words (or other devices) must relate to the preceding words and in this case
they did not.

5. The Express Mention of one Thing Implies the Exclusion of Another

If specific things are mentioned and not followed by general words, only these specific
things are affected by the Act. A statute referred to *‘quarries and coal mines™, and it was
held that as there were no general words, the Act did not cover any kind of mine other than
a coal mine.

If we look back at our hypothetical case of the dogs (sece above), it can be seen that the
literal rule and the golden rule would be unsuitable as the word "“dog’ has an ambiguous
meaning.

If the mischief rule was applied, and it was shown that the reason for the Act was to
stop dogs fouling the footpaths or pavements, or to stop the spread of rabies, then the
interpretation might be all dogs of the species, whether they be male or female.

In addition to the rules of interpretation, the courts may use external aids such as:

(a) the Oxford English Dictionary;

(b) 1extbooks;

(c) Law Commission Reports;

(d) guidelines in the Act (but not margin notes);
(e) delegated legislation; and

(f} Hansard. It was a rule that judges may not refer to Hansard (a publication which
records the debates in Parliament) 10 help interpret a statute. However, the House of
Lords in Pepper v. Hart (1993}, reversing a decision of the Court of Appeal which
dealt with a tax dispute with the Inland Revenue, referred to Hansard before reaching
their decision. The House of Lords considered that reference to Hansard was
permitted where:

(i) the legislation is ambiguous or the literal meaning leads to an absurdity;
(i1) the material relied upon consists of siatemems by & minister or other promoter of a
Bill; and,
(iii) the statements relied on are clear.

;%
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DELEGATED LEGISLATION
1. What is Delegated Legislation?

Parliament may give Ministers, Government depariments and other bodies the power to
make laws which are binding on the community and the courts. Generally, Parliament lays
down the framework of the law in an enabling Act, and then delegates to subordinates the
authority to make laws and rules for specific purposes within the Act. This form of
legislation is increasing every year and has become a very important source of law.

2. Why is there a need for Delegated Legislation?

(a} Because of the increasing volume of legislation, Parliament does not have the time to
consider and debate every small detail needed for the routine administration of an
Act.

(b) In an emergency, Parliament may not have the time to deal with the siwation, or in
fact may not be in scssion,

(c) Although Parliament has passed a statute, the members may not have the technical
expertise or local knowledge to deal with the necessary details, so they are delegated
to experts.

(d) It is a difficuit procedure fer Parliament ro amend a statule. Delegated legislation is
more flexible and elastic, and if expericnce shows that a regulation or procedure is
not achieving its purpose, or is inappropriate to the aims of the statute, it can easily
be amended or revoked.

3. Who has the Power to make Delegated Legislation?
(a) Orders in Council
The Government, usually in times of emergency, may be given the pewer to make laws in

this way. Such an Order requires a meeting of the Privy Council and the signature of the

Queen.

(h) Ministers of the Crown
Ministers are given the power to make rules and Orders under statutes which affect their

own departments. For example, the Minister responsible for transport has the power to
change the maximum speeds allowed on motorways and roads.

(¢} Bye-laws

Parliamem gives power o local authorities and certain other public bodies 1o make laws
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within the scope of their own areas of activity. These laws have 10 be approved by central
govemment.

4. Publication

All delegated legislation is technically made public by *“‘statutory instrument'’, but this term
usually refers to rules and Orders made by Ministers of the Crown,

Control of Delegated Legislation
There are certain safeguards which ensure that delegated legislation is controlled.

(a) Parliament has the right to inspect every statutory instrument, and has a select
commitiee to scrutinise certain legislation considered likely to be oppressive.
Parliament also has the ultimate safeguard. in that it may revoke or rescind the
delegated power.

(b) The courts may declare a statutory instrument to be w/rra vires and void, Ultra vires
means “‘beyond the power™’, and if a court considers that the statuory instrument has
gone outside the scope of the Act under which it was issued, it may make such a
declaration. In Att.-Gen. v. Fultam Corpr (1921) an Act allowed the Corporation to
build a wash-house, but the Corporation decided to open a laundry, The court held
that it was “‘uftra vires” the Act, and issued an injunction restraining the
Corporation. In Bromley LB.C. v. Greater London Council (1982), the Transpon
(London) Act 1969 provided that the G.L.C. had a gencral duty for the provision of
integrated, efficient and economic transport facilities and services for Greater
London. The G.L.C. reduced fares by 25 per cent and required London boroughs to
increase rates to pay for the cost. Bromley L.B.C. claimed that this was invalid and
the House of Lords agreed that the action of the G.L.C. was wlra vires the 1969
Act.

(c) Before certain delegated legislation may be put into effect, it is necessary to have a
public inquiry. so that public opinion may be tested, and an opportunity given to
those who wish to object to the proposed legislation to air their misgivings.

EUROPEAN COMMUNITY LAW

A completely new source of English law was crealed when Parliament passed the European
Commuuities Act 1972. Section 2(1) of the Act provides that:

“All such rights, powers, liabilitics, obligations and restrictions trom time to time created
or anising by or under the Treaties, and all such remedies and procedures from time o
time provided for by or under the Treaties. as in accordance with the treaties are without
further enactment to be given legal effect or used in the United Kingdom shall be
recognised and available in law. and be enforced, allowed and followed accordingly ... "
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The effect of this section is that English courts (and all United Kingdom courts) have to
recognise E.C. law, whether it comes directly from treaties or other Community legislation.

As soon as the 1972 Act becamc law, some aspects of English law were changed to
bring them into line with European Community law. For example. certain principles of our
company law were immediately amended, and certain sections of the Companies Act 1980
were the direct resull of an E.C. directive (see below).

There are several institutions to implement the work of the European Community, the
main institutions being:

(a) The European Parliament

The Parliament consists of representatives (Members of the European Parliament) from all
the Member States, but the number of M.E.Ps from each Statc varies; for example,
Germany, France, ltaly and the United Kingdom have more M.E.P.s than some of the
smaller countries. Elections for the Parliament are held simulianeously every five years in
the individual States to appoint their representatives.

The Parliament has some contrel over the Community’s budget and some administrative
powers, but mainly it has an advisory function. It may, for example, advise the Commission
(see below) on important policy matters. It does, however, have the power 10 demand the
resignation of the Commission.

(b} The Council of Ministers

It consists of one member from each Member State, although again the voting rights are not
equal for each State. The political interests of the Member Siates are represented in the
Council. Many of the laws produced by the Commission may only be executed with the
consent of the Council.

(c) The Commission

It has 20 members representing ali Member States, who are appointed by the Council for
their independence and competence. A President of the Commission is elected by the
Member States,

The Commissioners work full-time to ensure the provisions of the Community are carried
out and to exercise powers given Lo it by the Council.

It is the Commission alone which instigates and proposes Community legislation.

(d) The European Court of Justice
The Court consists of one judge from each State and a second judge from another State on
a rotating basis.

The main functions of the Court are;

(a) to ensure that the law of the Treaty is followed;

= haza, ERa
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{b) to decide cases which allege breaches of the Treaty by Member States. For example,
the UK. in breach of a Directive on eqgual pay;

(c) to rule on the interpretation of Community law, when asked to do so by a Member
State.

Communily legislation is enacted in the form of regulations, decisions and directives.

1. Regulations

A regulation is of general application in all Member Siates and, in theory, it is binding in
this country without reference to Parliament. It is usual, however, for there to be some
legislative action. if only to repeal law which is contrary to the regulation.

Re Tachographs: E.C. Commission v. United Kingdom (1979)

A Council Regulation provided that tachography (mechanical recording equipment) should
be installed in all road vehicles used for the camriage of goods. The United Kingdom
Government decided not to implement the regulation but left the road haulage industry to
introduce the equipment on a voluntary basis only. The Commission referred the matter to
the European Court of Justice and it was held that:

(a) the Regulation provided that the Member States shall adopt the law, and

(b) the Treaty provides that a regulation shall be binding in its entirety on the Member
States.

2. Decisions

A decision has a more specific application, in that it may be addressed to a State or
corporation, and is binding only on that State or corporation. It comes into effect
immediately, but may need legislative action by the Member State.

3. Directives

A directive is binding on all Member States, but the Statcs must bring it into being by
whatever means they wish within a set time limit. In the United Kingdom it is usually
issued by statutery instrament.

A 1975 Directive prescribed that States define how equal pay for equal work could he
achieved. The U.K. omitted 10 do this within the time limit and the European Court of
Justice held the U.K. Government (0 be in breach of the Treaty, European Commission v.
United Kingdom (1982). '

The Consumer Protection Act 1987 implemented an E.C. Directive of July 1985 (see p.
161).

On July 1, 1995, The Unfair Terms in Consumer Contracts Regulations were implemented

R
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into English Law to comply with the requiremems of the E.C. Council Directive 93/13/
EEC. dated April 5, 1993, on unfair lerms in consumer contracts. This directive gives
consumers far greater protection than the Unfair Contracts Terms Act 1977. See page 164
for details of the new law.

European Community law has also had an effect on the courts and on case law. Any
court from which there is no appeal (House of Lords) dealing with a case requiring an
interpretation of a European treaty must suspend the case and submit it to the European
Coun for a ruling. Decisions of the European Court must be accepted, but it is the Member
States’ courts which must enforce them.

It is also probable that European law affects precedent in that, if the law is contrary to a
binding precedent of English law, a lower court may ignore precedent and give a decision
based on the Community law. In a Court of Appeal case Lord Denning discussed the effect
of the Treaty of Rome upon English law.

*The Treaty does not touch any of the matters which concern solely England and the
people in it. They are not affected by the Treaty. But when we come to matters with a
European element the Treaty is like an incoming tide. It flows into the estuaries and up
the rivers. It cannot be held back. Parliament has declared that the Treaty is henceforward
to be part of our law. It is equal in force to any statute....”

In Factortame v. Secretary for State for Transport (1990), involving a dispute between
British and Spanish fishing quotas, the Government, in an attempt to stop Spanish hishermen
from fishing in British waters, passed an Act which made if very difficult for the Spanish to
carry on as before. The Spaniards started a series of actions which eventually ended at the
European Court of Justice. The Court ruled that the Treaty of Rome required national courts
to ignore their own law when there was a conflict with European law, and to follow
Community law. It musr\be pointed out that European Community law has also benehited
U.K. citizens as the English courts have to follow Community law for example, in areas of
employment law, where a lady worker was able to receive benehits on retirement which had
previously only been available to malc employees (Garland v. B.R. Engineering Lid
(1983).

SUBSIDIARY SOURCES OF LAW

As was explained earlier, the following sources have little impact in modemn times, but are
still, technically, sources of law.

Local Customs

Custom is the origin of common law. From the earliest days of William the Conqueror's
reign, judges have tried to discover existing customs and absorb them into the common
system of law. Although cusiom has now become part of the format legal system, in certain
areas of England customs are siitl recognised and enforced by the courts. These exceptional
cases only apply to the particular area in which the custom exists, and a person claiming
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the right of custom (usually the defendant} will have to prove that the following conditions
apply:

1. The Custom Existed since “Time Immemorial”’

“*Time Immemorial™ is fixed at 1189, which is the end of Henry IT's reign. It is only
necessary to claim that the custom existed beyond living memory, but if the other party can
show that the custom was first used after 1189, or could not have reasonably existed at that
date, the claim will not be upheld. In Brvant v. Foor (1868) a clergyman claimed that by
custom he should be paid 13 shillings (65p) for every marriage he performed. He proved
that the fee had been paid for nearly 50 years, but the court held that the fee would
obviously have been unreasonable in 1189, and would not have existed.

2. It must be Reasonable
3. It only applies to the Particular Locality

Fishermen in Grimsby could not claim a custom established for the fishermen of Walmer, in
Kent.

4, It must not be Contrary to a Statute, or any Basic Principle of
Common Law

5. It must have been Exercised Continuously

The custom does not have to have been exercised at all times, but it must have been
possible to exercise the custom had the inhabitants of the locality wished to do so.

6. It must be Exercised as a Right

The custom must be used peaceably and openly. This means it must not be exercised with
force, or in secret, or by permission.

Books of Authority

If a precedent cannot be found 1o cover an aspect of law, judges may refer 1o legal
texibocks for help. In the past, only works of dead writers carried the requisite authority but
in recent years judges have taken notice of the opinions of living writers. Examples of old
works which have been accepted as books of authority are:

Glanvill, Tractatus de legibus et consuetudinibus regni Angliae:

Coke, Instintes of the Laws of England:

Blackstone, Commentaries on the Laws of England.

T T S o Y
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Works of modem authors which have been quoted or discussed in court include:

Cheshire, Modern Law of Real Property;
Cheshire and Fifoot, Law of Contract;
Megarry & Wade, The Law of Real Property;

Treitel, Law of Contract.

REVISION TEST

Name the two main sources of English law.

Is the House of Lords bound by its own previous decisions?
What is the ratio decidendi of a judge’s decision?

Name three advantages of judicial precedent.

Name three disadvantages of judicial precedent.

Name the stages of a Bill’s passage through Parliament.
Name the three types of Bills.

Name three bodies which have the power to make delegated legislation.

© W N e w b

. Give three reasons for the need for delegated legislation.

o

. Name three ways by which E.C. legislation is enacted.

SPECIMEN EXAMINATION QUESTIONS

1. Describe how the system of binding precedent operates, and explain the importance
of an accurate system of law reporting, 1

2. What is delegated legislation?
Explain who has the power to make such legislation, and how and why it is issued.
Discuss the advantages and disadvantages of this source of law.

3. The House of Lords may overrule previous decisions of other courts and its own
previous decisions.

(a) Do any other courts have these powers within the legal system?
(b) What is “‘overruling™, and how does it differ from *‘reversing’* a decision?
{c) Are there other ways in which a precedent may be avoided?

4, Explain the ways a judge may interpret a statute, and outline the methods and
materials which may, and may not, be used.
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5. Ambridge District Council made a bye-law 10 make it an offence 10 sell tea, hot
chocolate, hot bovril, hot herb drinks or any other such drinks in any tea-room,
cafeteria, coffee bar or similar concern after 7.30 p.m.

Catherine opened a fish and chip shop selling food and soft drinks to be consumed
off the premises between the hours of 6.30 p.m.-9.00 p.m., and was charged with a
breach of the bye-law,

Discuss Catherine’s defence to the charge with respect to:
(a} the type of drink she sold, and
(b) the type of establishment she owned.

6. What are the main sources of English law and how have they been affected by
membership of the European Community?

SPECIMEN ANSWER |
Question 5 (above)

There are several rules for interpreting a statute. The most common are the Literal rule; the
golden rule; the Mischief rule and the “ejusdem generis' rule. The rule which applies to
this question is the *‘ejusdem generis’” rule, which provides that *“‘where general words
follow specific words, the general words must be applied to the meaning of the specific
words™ (see Evans v. Cross p. 27).

(a) With respect to the type of drinks Catherine sold, the byelaw banned *‘hot™ drinks,
whereas the sale of cold soft drinks by Catherine was not in breach of the byelaw.

{b) With respect to selling food after 7.30 p.m., the byelaw relates to places where food
and drink are consumed on the premises. Catherine would not be guilty of the
charge, because her business is a take-away service and the food is not consumed on
the premises.

SUGGESTED COURSEWORK TITLES

Describe how the system of judicial precedent {(case law) operates. Discuss the
advantages and disadvantages of the system.

What is meant by delegated legislation? Discuss the advantages and disadvantages of
such legislation. Do you think the controls on delegated legislation are effective?
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THE COURTS

It is now necessary to examine the structure of the courts and to consider their constitution
and the jurisdiction which they exercise. The civil counts will be dealt with first, followed
by the criminal courts and, finally, by courts which lie outside the English system.

THE CIVIL COURTS
The House of Lords

As a court of law, the House of Lords is the highest and final court of appeal in civil cases
for the whole of the United Kingdom. In theory an appeal is to the whole House, but it is
only the “Law Lords™ who hear appeals. The ordinary Lords or peers of the realm do not
take part in this process of the law.

1. Jurisdiction

The House of Lords hears appeals from the Court of Appeal and, in certain cases, direct
from the High Court. Appeals from the Court of Appeal may only be made by leave of
either that court, or the House of Lords. The Administration of Justice Act 1969 provided
that, if all parties agree, in cases concerning the interpretation of a statute (or on a point of
law) which was subject to a binding precedent, the appeal could go direct from the High
Court 10 the House of Lords, thereby *‘leap-frogging’” the Court of Appeal.

2. Constitution

Appeals are heard by a committee of not less than three from the following:

(a) The Lord Chancellor.
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(b) The Lords of Appeal in Ordinary—the “‘Law Lords”. They are life peers who have
been barristers for at least 15 years. They are usually appointed after sitting as Lords
Justices of Appea! in the Court of Appeal.

(c) Peers who have held high judicial office (e.g. previous Lord Chancellors).

The Court of Appeal (Civil Division)
1. Jurisdiction

The court may hear appeals from the county court and the High Court on matters of law or
fact. Appeals may also be heard on questions of law from the many administrative
tribunals, such as the Restrictive Practices Court and the Lands Tribunal.

Appeals may be allowed or dismissed, or the court may order a new trial. The majority
of appeals are on points of law, but appeals may dispute the judges’ awards of damages or
costs.

2. Constitution
Appeals are heard by a court consisting of not less than three of the following: -

(a} The Lord Chancellor.

(b) The Lord Chief Justice.

{c) The President of the Family Division of the High Court.

(d) The Lords of Appeal in Ordinary (the Law Lords).

(e) The Master of the Rolls.

(f) The Lords Justices of Appeal.

As a general rule the appeals are only heard by a court consisting of the Master of the
Rolls and the Lords Justices of Appeal. The usual number of judges for each case is three,
but several divisions of the court may sit at the same time. In cases of great legal
importance, five or more judges may sit in what is called a full court.

A Lord Justice of Appeal is appointed by the Queen on the advice of the Prime Minister,
He must have been a barrister for {5 years, and usually a High Coun judge for many years.

High Court of Justice

This court has untimited civil jurisdiction and hears appeals from inferior counts (civil and
criminal) and tribunals. The work of the High Court is divided amongst the following three

divisions:

&
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{a) The Queen’s Bench Division,
{b) The Chancery Division.
{c) The Family Division.

Each division has jurisdiction to hear any High Court action, but for administrative
convenience the divisions specialise in specific areas of work.

Constitution

The divisions consist of a head or president and High Court judges or puisne judges
{ pronounced pewny). In addition, cases may be heard before a judge or former judge of the
Court of Appeal, a circuit judge, a recorder or a former High Court judge. The judges are
appointed by the Queen on the recommendation of the Lord Chancellor and may be
barmristers or solicitors. The judges usually sit alone but in the divisional courts there must
be at least two judges. The uswal or ordinary High Court cases have original jurisdiction,
which means that it is the first time the case has appeared before the courts. The divisional
courts, in the main, have appellate jurisdiction and hear appeals from inferior or lower
courts.

The Queen’s Bench Division
1. Jurisdiction
{a) Ordinary Court

This division hears more cases than either of the other divisions, and it has the widest
jurisdiction, dealing with all matters not covered by the other divisions, the majority of
them being actions in tort and coniract.

The Administration of Justice Act 1970 created two courts as part of the Queen’s Bench
Division.

{a) The Admiralty Court hears cases concerned with the Admiralty, and acts as a Prize
Court.

{b) The Commercial Court hears cases on commercial matters, such as banking and
insurance.

(b) Appellate Court

Appeals are heard by the Divisional Court from certain administrative tribunals, and from
solicitors on appeal from the Disciplinary Committee of the Law Society.

The Queen’s Bench Divisional Court also has jurisdiction to hear applications for the writ
of habeas corpus, and the orders of certiorari. mandamus and prohibition (see p. 112).
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2. Constitution
The head of the Queen’s Bench Division is the Lord Chief Justice, although his work is

mostly concerned with hearing criminal appeals. The majority of the work is heard by
approximately 50 puisne judges.

The Chancery Division -

1. Jurisdiction

(a) Ordinary Court

It hears cases concerning trusts, property, company law, partnerships, winding up of

companies and bankruptcy, mortgages, taxation, administration of estates of deceased
persons and contentious probate cases,

(b) Appellate Court
Appeals from the Commissioners of Inland Revenue are heard by a single judge.

The Divisional Court may hear appeals from the county court on certain bankruptcy and
land registration matters.

2. Constitution

The nominal head of the Chancery Division is the Lord Chancellor, but he never sits. The
Vice-Chancellor is the working head of the division and there are usually 12 puisne judges.

The Family Division |
1. Jurisdiction

(a) Ordinary Court

It hears cases dealing with:

(a) the validity and the breakdown of marriage and all relevant matters, such as the
custody of children and the distribution of property.

(k) non-contentious probate matters.

{c) applications in respect of guardianship and wardship of minors, legitimation,
adoption and disputes between spouses over litle to propeny.
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{b) Appellate Court

The divisional court of the Family Division hears appeals on matrimonial and family
matters from the country court and the magistrates’ courts.

2. Constitution

The Family Division is headed by a president, and there are approximately 16 puisne
judges.

The County Court

The country courts were set up in 1846 to provide an opportunity for claims to be
settled cheaply, although it is still likely to prove expensive if a person engages the help
of lawyers. It is not expensive to start an action if you conduct your own case and,
with straightforward marters for small amounts, the ordinary lay person is encouraged to
do so, particularly where consumer goods are involved. Claims with a total value of
£3,000 or less are referred by the district judge into a small claims procedure, except
for claims for possession of land or personal injury valued at more than £1,000. An
excellent booklet and pamphlels are available from the offices of the county courts
which explain the necessary steps which must be taken to sue and defend actions
without a solicitor (see p. 47).

There are about 270 county courts in England and Wales in which approximately three-
quarters of all civil actions start. These figures give some indication of the courts’
importance within the administration of civil cases.

Each court has a district judge responsible for the administration and day-to-day running
of the court and its office. In addition to this administrative function, the district judge may
hear small claims (see below) and may also try any action in the county court for claims
which do not exceed a certain amount.

The district judge usually acts as arbitrator in the small claims court, although it may be
a circuit judge, and procedure in these cases is very informal. The judge will wear normal
dress (not in robes or wig) and the hearing may be in private. If one party fails to appear
the arbitrator may make an award upon hearing the other party.

1. Jurisdiction

The county courts deal with most civil disputes, but their jurisdiction is governed by two
factors:

{a) Locality

Actions should be staried in the county court for the district in which the defendant lives or
carries on business.
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(b) Finance

The jurisdiction of the court, in many matters, is limited to the size of the claim. The
amounts may change, paricularly in times of inflation, so check for the current amounts if
you intend going 10 coun, or before taking an examination in law.

The court deals with the same sort of claims and disputes as the High Court. depending
on the amount claimed, with the majority of its work in the following areas:

(a) Actions for claims in contract and tort may commence in a county court or the High
Court, subject to the lollowing:

{i) Actions for claims arising from personal injury lor less than £50,0000 must start in
a county court;

(ii) Actions for claims other than persenal injury may start in the High Court or a
county court, subject to the following general rules:

Actions for claims which seem likely to be less than £25,000 shall be tried in a
county court;

Actions where the elaim is £50,000 or more shall be tried in the High Court.

Actions for claims between these amounts may be tried in either court depending on
the following criteria.

(i) The case raises matters of imporntance of general public interest.
(i1} The complexity of the legal issues, facts or procedures.
(1i1) Which court is likely to produce a more specdy trial of action.

(b) Equity matters such as trusts and mortgages.
(c) Actions concerning the title to land or possession of land.
(d) Winding up of companies.

(e) Bankrupicy matters. This jurisdiction only applies to certain eourts outside
London.

(f) Admiralty matters.

(g) Probate disputes wherc the estate is nol very large.

(h) Undefended divorce cases.

(iy Matters concerning the adoption, guardianship and legitimacy of children.

(j) Actions in respect of extortionale credit agrcements under section 139 of the

Consumer Credit Act 1974,

The above list is not complete, but covers the principal areas of the court’s work. The
court may hear claims in excess of the stipulated amounts. it both parties agree.
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in the
Ctalm Form
Clalm No.
Claimant
| SEAL |
N
Defendant(s)
" Brief details of claim i
Valoe
B ' £
Amount clai
Court fee
. Selicitor’s costs
‘ Total amount
[ssue date
The coun office a8
i open between 10 wm and 4 pm Mondey 1o Fridey, Whea writh the o, plosse midoeas Forms or jesten @0 Uee Court Manager asd quote the claim avsibar

N1-w3 Clar form (CPR Paxt T) (4.99)

Pringst on iublf of The Comt Servicy
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‘| Clalm No.

1 Statennend of Troth
"1 *(I belleve)XThe Claimant believes) that the facts stated in these particulars of ¢laim are true.
* | am duly authorised by the claimant to sign this statement

| Full name

Name of claimant's solicitor’s firm

signed position or office held
| *(Claimant}Litigation friend)(Claimant’s solicitor) (if signing on behalf of firm or company)
‘| “delere as appropriae

Cladenent's or claimant’s solicitor's addeess (o
which docements or payments shoaidba seat if - -
S & Jeaf inchading (if o) -
details of DX, fax or e-mail.
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Notes for claimant on completing a clalm form
Further information may be obiained from the court in a serles of free leaflets.

which infoarmation is required on the form.

Please read all of these guidance notes before you begin completing the claiin form. The notes follow the order in

Coun swaff can help you fill in the claim form and give information about procedure once it has been issued. But they

cannot give legal advice. If you need legal advice. for exainple. about the likely success of your ¢laim or the evidence
you need 10 prove it, you should contact a selicitor or a Citizens Advice Bureau.
* If you are filling in the claim form by hand, please use black ink and write 1n block capitals.

Copy the completed claim form and the defendant’s notes lor guidance so that you have one copy for yoursell, one

copy for the coun and one copy for each defendant. Send or (ake the forms 10 the court uffice with the appropriate fee.

The coun will tell you how much this is.

HeadIng

You must fill in the heading of the form (o indicate whether
you want the elaim to be issued i a ¢ounty court or in the
High Count (The High Coun means either a District
Regisiry (attached 10 a county coun) or the Ruyal Courts
of Justice in London). There are restrictions on claims
which may be issued in the High Coun (see “‘Value'
overleal).

Use whichever of the following is appropriate:

‘It the ..o cveninnenen- County Court’
(inserting the nsme of the cour)

or
‘In the High Court of Justice......... ........ ... .Division’
{inseruing eg. 'Queen’s Bench' or "Chancery® as appropriate)
e Dristrict Registry”
{inserung the nmame of the Thsinct Regisiry)

or
*In the High Court of Justice..........., ............Division,
(nserung eg. "Queen’s Bench® or "Chapcery’ a3 appropriale)
Royal Courts of Justice’

Claimant and defendant detalls

As the person 1ssuing the claim. you are called the
‘claimant’; the person you are suing is called the
*defendant’. Claimants who are onder 18 years obd {unless
otherwise permitied by the court} and patients within 1he
meaning of the Mental Health Act 1983, must have a
litigation friend (o 1ssue and conduet court proceedings on
theur behalt. Coun staff will tell you more about what youo
need o doif this applies 10 you.

You must previde the following information ahout yourself
apd the defendant according to the capacity ir which you
are suing and in which the defendant s heing sued.

‘When suing or being sued as:-

an individual:

All known furenames and surngme, whether Mr, Mrs,
Miss, Ms or Other (e.g. Dr) and residensial address
(Including postcode and telephone number) in England
and Wales. Where the defendant 1s a proprietor of a
business, a partner in a firm or an individual sued in the
name of a club or other unincorporated association, the
address for service should be the usual or last known place
of residence or pmincipal place of business of the
company. firm or club or other unincorporated association.

N1A - w) Notey for claimast {4.99)

Notes on completing the claim form

Where the individual is:

under 18 write “(a child by Mr Joe Bloggs his lingation
friend)’ afier the name. If the child 13 conducting
proceedings on thewr own behalf write *(a child)’ ofter the
child's name.

a patient within the meaning of the Mental Health
Act 1983 woite “tby Mr Joe Bloggs his litigation friend}’
after the patient’s name

trading under another name

you inust adil the words “rading as’ and the trading name
e.g. ‘Mr John Struth trading as Stuth’s Groceries’.

suing or being sued in a representative capacity

you must say what 1hat capacily is e g. ‘Mr Joe Bloggs as
the representative of Mrs Sharon Bluggs (deceased)’.

suing or heing sued in the name of a cluh or other
unincorporated ussociation

add the words “suing/wued on behalf of fullowed by the
name of the club or other unincorporated association.

afirm

enter the name of the firm followed by the words *a Rrm’
e.g. ‘Bandbox - a firm' and an address for service which
is either a partner's residential address or the principal or
last known place of business.

& corporaliou (nther than & company}

enter the fuli name of the curpuruimn and the address
which is enther its pnncipal office or any other place
where the corporauon cames on activaties and which has 2
real connection wath the elaim.

a company registered in England and Wales

enter the name of the company and an address which is
cither the company's registered office or any place of
busingss that has a real, or the most, connection with the
claim e.g. the shop where the gonds were bought.

a0 ovérseas company (deflmed hy 5744 of the
Companies Act 198%)

enter the name of the company and either the address
registered under s691 of the Act or the address of the
place of business having a real, or the mest. connection
with the claim.

Primed on beclealf of Ther Comes Srvice
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it detmiie-of olain -
Notz: The fncts and full details sbout your clalm and
whether or not you are clatming interest, shoald be set
ot in the ‘particulars of cletm’ (16¢ noce under
‘Particalars of Claim’).
You must set out under thn beading:
* aconcisc smsement of the nature of your claim
_ * the remedy you are seeking e.g. payment of money; an
arder for return of goods or their vatue; s order w prevent
a person doing an act; damages for personal injurics.
Vake
If you are claiming a fixed amoant of money (a *specified
amount’) write the amomt in the box el the botvorn right-
hand coroer of the claim form against ‘amount claimed®.
~ If you are pot claiming a fixed amount of money
* (aen ‘unspecified smount’) under *Value® write “I expect to
¢ recover” followed by whichever of the following applies to
* your claim:
* ‘not more than £5,000” or
*  “more than £5,000 bos not mare than £15,000"or
i * “mare than £15,000"
" If you are not abde 1o put a value on your claim, write “1
. cannot say how much I expect to recover”.
.- Personal Injories
- If your claim is for *not more than £5,000° and includes a
" cluim for personal injuries, you most also write My claim
+" includes a claim for personal injuries and the amount [
"' expect to recover as damages for pain, suffering and loss of
smenity js” followed by either;
* “pot more than £1,000° or
* “more than £1,000"

Houslng disrepair
If your claim is for ‘not more than £5,000° and inclodes a
. claim for housing disrepair relating 10 residential premises,
.- you must also write “My claim incledes a claim against my
. landlord for housing disrepair relating 10 residential
" premises. The cost of the repairs or other work is estimated
* t0 be” followed by either:
* “not mare than £1,000" or
* “more than £1,000”
If within this claim, you are makiog a claim for other
damages, you must also write:
. “l expect 10 recover ea damages” followed by cither:
N * “not more than £1,000" or
: “more than £1,0007
' Sumling try the Figit Court
Y ou may only iesue in the High Court if one of the following
statemens applies 10 your claim:-
“By iaw, my claim must be issued in the High Court,
The Act which provides this ic ................ (specify Act)”

or
“I expect 10 recover mote then £15,0007
or

“My claim inctudes & claim for personal injuries and the
value of the claim is £50,000 or mare”

b i

[N SERRF ST S

o
“My claim needs to be in 3 specialist High Court list,
RAIDELY. ....onncrerssrisemrscrnrrans (st which list)”.,

If one of the starements docs apply and you wish 10, or
must by law, issue your claim in the High Court, write the
words "l wish my claim to 1ssuc in the High Court
because” followed by 1he relevant stacement e.g. 1 wish
my claim to issue in the High Coart because my ¢laim
inchwdes a claim for personal injuries and the value of my
claim is £50,000 or mare.”

Defendant’s name and address
Enter in this box the full names and address of the
delendant receiving the claim form (ie. one claim form for
cach defendani). If the defendant is to be served outside
England and Wales, you may need to obuain the court’s
perTission.
Particulars of claim
You may include your particulars of claim on the claim
form in the space provided or in a separate document
which you should head *Particolars of Claim’. Tt should
include the names of the parties, the court, the claim
number and your address for service and also contain a
staterment of truth. You should keep a copy for yoursell,
provide one for the court and one for each defendant.
Separate particuiars of claim can either be served
+ with the claim form or
* within |4 days after the date on which the claim
form was served.
If your particulars of claim are served scparately from the
claim form, they must be served with the forms on which
the defendant may reply to your claim.
Your particulars of claim must include
* aconcise statement of the facts on which you rely
+ & statemen (if applicable) to the effect that you
are secking aggravated damages or exemplary
damages
* detsils of any interest which you are claiming
*+ any other marters required for your type of claim as
set put in the relevant practice direction

Address for documents

Insert in this box the address 8t which you wish 10 receive
documents and/or payments, if different from the address
you have already given under the heading ‘Claimant’, The
addresy must be in England or Wales. [f you are willing to
accepe service by DX, fax or e-mail, add details,

Statement of truth

This must be sigued by you, by your solicitor or your
liigation foend. as appropriate.

Where the clai is 4 regisiered company or &
corporation the claim muat be signed by either the director,
treasurer, secretary, chief executive, manager or other
officer of the company or (in the case of a corporation) the
mayor, chairman, president or town clerk.

N U
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2. Constitution

County court judges are appointed by the Queen on the recommendations of the Lord
Chancellor. The country is divided into circuits in which there are approximately 270
county courts. Each circuit has one or more judges. The circuit judge, as he is designated,
travels around hearing cases in the county courts in the circuit or district.

In addition to the circuit judges, recorders, district judges and judges of the High Court and
Court of Appeal, if they agree, may sit in any circuit as directed by the Lord Chancellor.

A circuit judge may also hear criminal cases in the Crown Court. As was stated earlier,
each circuit has a district judge who acts as clerk 10 the court. The district judge, who is
appointed by the Lord Chancellor from the ranks of soliciiors and barristers, must have a
seven year “general qualification™ (which is a right of audience in relation to any class of
proceedings in any part of the Supreme Cournt or all proceedings in a county court or
magistrates’ court).

Magistrates’ courts and the Crown Court also have civil jurisdiction as will be shown
when these courts are discussed later.

3. Starting an Action for a Small Claim in the County Court

All actions must start by the plaintiff (the person making the claim) going to the county
court office and filling in a form called a “‘request™, (see p. 43) for the court to prepare the
summons, which is the document served on the defendant giving notice of the claim.

At the same time the plaintiff must supply written details of the claim. It need not be in
great detail, but should be sufficient to enable the defendant (the person being sued) to
know the reason for the claim and for how much.

The defendant has 14 days from the time of serving the summons to either:

(a) pay the claim, or
(b) make an admission with an offer 1o pay, or

(c) make a defence or counterclaim.

If the defendant does none of these within the 14-day period, the plaintiff is entitled to
have judgment entered for the claim.

Should a defence be made for a claim of £5,000 or less (in personal injury and housing
cases the limit is £1000), the District Judge will look at the claim and can:

(2} decide that a ‘*‘preliminary appointment” is necessary to see both parties. The
appointment takes place in the judge’s private chambers and ils purpose is o iry 1o
settle matters privately, without going to arbitration; or

(b) inform the parties when an “‘arbitration hearing”’ will take place, or

(c) decide that the case is too difficult to be held under the small claims procedure and
orders a “‘trial in open court”. In this event, solicitors may be aliowed to represent
the parties and the losing party may have 1o pay the other party’s costs of their legal
representative.

|
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4. Arbitration

If both parties agree to arbitration, or it is a small claim for £5,000 or less, a judge or
district judge usually acts as arbitrator. If special knowledge is required the parties may
nominate any suitable person as arbitrator.

Unless the court decides otherwise the following rules apply:

(a) The hearings are informal and strict rules of evidence do not apply.

(b) The arbitrator may use any method 10 allow both pariies to present their case. 1
(c) If one party is absent the arbitrator may make an award to the other paniy present. '
(d) The arbitrator may call for an expert to report on the matter in dispute, "'j

(e) Costs of the action are at the discretion of the arbitrator. No solicitors’ costs are
allowed in disputes of £5,000 or less, except for:

{i) costs shown on the summons,
(ii) costs to enforce the award,
(i1i) costs incurred by the unreasonable conduct of the opposite party with regard to the
proceedings or the claim.

Changes to the rules came into force in 1992 which are designed to encourage more
claimants to use the small claims procedure in the county courts. The changes include
simplifying the wording of the rules used in the court; allowing the district judge to help
the parties by putting questions to them; explaining legal terms and stating the reasons for
the decision. In addition, there is the right for a claimant to be represented by non-lawyers,
such as friends, relatives or voluntary advice workers. Previously a non-lawyer could only
present a claimant’s case if the district judge gave permission.
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System of Appeal through the Civil Courts
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THE CRIMINAL COURTS

The House of Lords

The court hears appeals from the Court of Appeal (Criminal Division} and the Divisional
Court of the Queen’s Bench provided that these courts certify that a point of law of general

public importance is involved, and leave to appeal has been granted by these courts or by
the House of Lords.

The Court of Appeal (Criminal Division)

1. Jurisdiction

The Count hears appeals against decisions of the Crown Court by persons convicted on
indictment, or by persons convicted by a magistrates’ court but sentenced by the Crown
Court. Appeals against conviction on matters of law may be made as of right, but only with
leave of the court for other reasons.

Appeals against sentence may only be made by leave of the court. Should the Court of

I P C R oy
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Appeal refuse to grant leave to hear an appeal, the convicted person may appeal Lo the
Home Secretary, who has the power to refer the case back 1o the Court of Appeal.
The Court has the power 1o:

(a) dismiss (*‘quash™) the decision,

(b) vary the sentence by making it longer or shorter (for example, the court has in recent
years increased an over-lenient sentence in a case of incest from three years to six
years imprisonment, and varied an 18-month suspended sentence to one of three
years probation),

(c) order a new trial.

2. Constitution

The Lord Chief Justice is the head of this court, and in addition to the Lords Justices of
Appeal, judges of the High Court (in practice, judges of the Queen’s Bench Division) may
sit if asked by the Lord Chief Justice. Circuit judges approved by the Lord Chancellor and
nominated by the Lord Chief Justice may sit in the court.

The court must consist of at least three judges, but may consist of higher odd numbers
(e.g. five or seven).

The Crown Court

The Courts Act 1971 abolished the courts of assize and quarter sessions, the Crown Courts
at Liverpool and Manchester, and the Central Criminal Court in London, and established the
Crown Court as a single count to carry out the work previously administered by these
courts. The Act, however, provided that when the Crown Court sits in London, it shall be
named the Central Criminal Court, or as it is traditicnally called, *“The Qld Bailey™.

The old courts, in the main, heard cases which were committed in the towns or districts
in which the courts were situated, but the jurisdiction of the Crown Court is not so limited
and its business may be carried out anywhere.

1. Jurisdiction

The Courts Act 1971, which created the Crown Court, provided that it shall be a superior
court of record and will deal with:

(a) all cases on indictment, wherever committed,

(b) hear appeals from the magistrates’ court against conviction or sentence,

{c} pass sentence on cases where the accused has been found guilty by the magistrates
but the lower court censiders that they do not have the jurisdiction to pass the
appropriate sentence,
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(d) conduct certain civil work, previously carried out by the quarter sessions, such as
dealing with appeals over licensing,

2. Constitution

Judges of the Crown Court are as follows:

{a) All Judges of the High Court

The Lord Chancellor may request a judge of the Court of Appeal to sit in the court, when
he shall be regarded as a judge of the High Court,

{b) Circuit Judges

They are appointed by the Queen, on the recommendation of the Lord Chancellor. The
latter may remove them from office on grounds of incapacity or misbehaviour. Circuit
judges are appointed from recorders of at least five years’ standing, or from barristers of at
least 10 years’ standing. It should be noted that solicitors may be appointed as recorders
and therefore this Act provides for the appointment of solicitors as High Court judges.

In addition to the abeve appointments, many persons holding judicial offices, such as all
county court judges, recorders and chairmen of certain quarter sessions, became circuit
judges when the Act came into operaticn on Januvary 1, 1972, Circuit judges are full-time
appointees, but they must retire at the age of 72, although the Lord Chancellor may allow
them to continue in office until the age of 75. The jurisdiction of circuit judges is both
criminal and civil (see the county courts, p. 41).

Circuit judges approved by the Lord Chancellor and nominated by the Lerd Chief Justice
may sit in the Court of Appeal (Criminal Division).

{c) Recorders

They are appointed by the Queen on the recommendation of the Lord Chancellor, who may
remove them from office on grounds of incapacity, mishehaviour or failure to satisfy the
requirements of the terms of appointment. Recorders must retire at the age of 72.

Recorders, who are part-time judges, must be barristers or solicitors of 10 years’
standing, Their appointment, which is on a temporary basis, states the period and frequency
of their duties. Although recorders are primarily concerned with criminal cases, they have
authority to sit as county court judges.

(d) Justices of the Peace

Not less than two, and not more than four justices of the peace must sit with the judge
when hearing appeals, or when a convicted person has been committed to the Crown Court
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for sentence. The same constitution of judge and justices has jurisdiction to hear any case
before the Crown Court,

3. The Distribution of Crown Court Business

Cities and towns (known as court centres) in which the High Court and Crown Court sit are
divided into three tiers.

(a) First Tier

There are 24 court centres which deal with criminal and civil work, and the cases are tried
by High Court judges and circuit judges.

(b) Second Tier

There are 19 court centres which deal with criminal work only, and the cases are tried by
High Court judges and circuit judges.

(c) Third Tier

There are 46 court centres which deal with criminal work only, and the cases are iried by
circuit judges.

The work of the Court has been distributed amongst the various judges on the basis of
the class of offence. For the purpose of the trial, offences have been divided into four
classes.

Class 1 contains serious offences, tried by a High Court judge. and includes offences
which carry the death sentence, treason, murder, genocide, and offences against the Official
Secrets Act 1911, s.1. Murder may be tried before a circuit judge.

Class 2 offences are tried by a High Court judge, uniess the case is released by the
authority of a presiding judge for trial by a circuit judge. A presiding judge is a High Court
judge who has the responsibility for the distribution of the judges in a given circuit. The
offences in this class include manslaughter, rape, sexual intercourse with a girl under 13,
sedilion, mutiny and piracy.

Class 3 offences may be tried by a High Court judge, a circuit judge or recorder. The
class includes all indictable offences, other than those allocated as Class 1, 2 or 4. (An
indictment is a written accusation that a person has committed a crime. Indictable offences
are generally the more serious crimes.)

Class 4 offences may be tried by a High Court judge, circuit judge or a recorder, but
cases are usually listed for trial by a recorder. Offences in this class include causing death
by dangerous driving, causing grievous bodily harm, robbery and burglary, as well as all
offences which may be tried either summarily or on indictment.

All cases, with the exception of appeals and persons committed for sentence, are tried by
a judge sitling alone, and before a jury,

The Criminal Appeal Act 1995 created the Criminal Cases Review Commission.

Where a person has been convicted of an offence on indictment, and the Commission

e el e
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considers that there is a danger that, because of circumstances in the trial, there could be a
miscarriage of justice and the verdict or sentence could not be upheld.
The Commission:

(a) may refer the conviction to the Court of Appeal, and/or

{b) may refer to the Court of Appeal any sentence (not one fixed by law) imposed on
the conviction.

With cases dealt summarily in the magistrates’ court a similar procedure applies. Where a
person has been convicted of an offence by a magistrates’ court in England and Wales the
Commission may at any time:

(a) refer the conviction to the Crown Court, andjor

{b) refer the sentence to the Crown Court.

The Crown Court, under this Act, may not award any punishment more severe than that
awarded by the court whose decision is referred. The Crown Court may grant bail to the
person whose conviction or detention has been referred to under the Act. A reference under
the Act may only be made if the Commission consider there to be a real possibility that the
conviction or sentence would not be upheld if the reference is made.

The Magistrates’ Court

The magistrates’ courts deal with about 99 per cent. of all criminal cases. This percentage
gives an indication of the volume of work of the court and its importance in the legal
system. There is a magistrates’ court in every county and in most boroughs.

1. Jurisdiction

The court has three main criminal functions:

(a) A Court of Petty Sessions

This deals with minor offences that may be tried summarily, and carry a maximum penalty
of not more than six months' imprisonment andfor a fine. Offences of criminal damage are
tried in the magistrates’ court unless the property destroyed or damaged is valued over
£5,000. If over this amount, cases are tried in the Crown Court. With offences that may be
triable either wzy (summarily or on indictment) the limit is £5,000. A summary offence
means that the magistrates have power to hear the case without sending it for trial 1o the
Crown Court. Examples of summary offences are drunkenness, minor motoring offences
such as speeding, not obeying road signs and unauthorised parking, and riding a bicycle
without lights after dark. A defendant in such cases may plead guilty by post, and need not
attend the court.
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(b) Transfer for Trial Procedure

This procedure, introduced by the Criminal Justice and Public Order Act 1994, replaces the
committal proceedings. The defence may apply to the court for the charge to be dropped on
the grounds that there is insufficient evidence to put the accused on trial for the offence.
The applications of the defence will be judged on the papers submitted, but the court may
allow oral representations in difficult cases or if the accused is unrepresented,

Where the defence does not challenge the prosecution evidence, the case is transferred to
the Crown Court without a hearing.

{c) The Youth Court

When children {(10-14 years) and young persons (14-17 years) are charged with a crime
(other than homicide) they are brought before this special magistrates’ court. The procedure
is not as formal as in the usual court, and the purpose is to keep the young offender away
from ordinary criminal proceedings. A youth court must not take place in a court where
other sittings have taken place, or will take place within one hour. The court is not open 1o
the public and the press may not publish the names of the charged persons or witnesses
aged 10 to 17, unless a juvenile is charged with a serious offence and is unlawfully at large
(has evaded capture). In such a case the courts may allow 1the name to be published so tha
the offender may be caught and brought before the court.

Magistrates may issue a secure training order: delention in a young offenders institution:
fine or place a juvenile on probation: issue a care order, in which the offender is commitied
1o secure local authority accommodation, and the parental duties are transferred to the local
authority: make a hospital or guardianship order: impose an attendance centre order,
whereby the youth attends on Saturday afternoons for training: order the payment of fines
or compensation by the offender’s parents.

The Criminal Justice Act 1991 direcis magistrates to consider “‘binding over™ parents or
guardians for the crimes of their children. This means that, if the magistrates decide on this
course of action, parents of a young offender under the age of 16 have to attend court and
promise that their child will not commit another crime within a set period of time. The
Criminal Justice and Public Order Act 1994 gives the courts an additional power 10 add a
condition to the bind-over, requiring parents o ensure that their children comply with any
community sentence imposed. For example. to ensure that a child attends an artendence
centre or keeps an appointment with a supervisor. Binding over orders cannol exceed a
certain amount or be for a period exceeding three years.

If the child offends again within the period the parents would have lo pay the set amount
of money to the court. For example, if the parents are bound over for two years for £200
and the child offended again within two years, the parents would have to pay £200 into the
court.

Parents are not compelled to be bound over, but could be fined up to £1,000 if they
refuse to do so.

A custodial sentence is only ordered if no other punishment is justified or it is necessary
10 protect the public. Magistrates may only impose a sentence of detention in a young
offenders institution and a sentence of secure training (see p. 72).
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(d)} Civil Jurisdiction

It should be noted thar the magistrates’ counl does have civil jurisdiction, which may be
summarised as follows:

{a) recovery of civil debts, such as income tax, rates, gas and electricity charges.

(b) family and matrimonial matters, such as apptications for separation and custody of a
child, maintenance and affiliation orders, and adoption.

(c) granting licences for premises for showing hlms, for the sale of alcohol or for
gambling.

2. Constitution

A magistrates’ court is presided over by at least two and not more than seven justices of
the peace (magistrates). In England and Wales there are approximately 30,000 lay
magistrates and over 80 stipendiary magistrates.

Stipendiary magistrates are full-time paid magistrates. They have to be barristers or
solicitors of seven years” standing.

Justices of the peace are appointed by the Lord Chancellor, using a document called the
*Commission of the peace’’. There are committees in counties and boroughs to advise the
Lord Chancellor on appointments. Justices may be removed from the Commission by the
Lord Chancellor, without him giving the reason for this action. Usually, removal from
office is caused by the justices’ refusal to recognise and enforce certain laws. Generally a
magistrale retires at 70.

A single magistrate may sit alone:

(a) in minor cases involving very small fines or periods of imprisonment, or

(b) when appointed as a stipendiary magistrate,
but generally, there must be two or more magistrates.

There is no jury in a magistrates’ court. When a youth court is in session there must be a
quorum of at least three magistrates, comprising women and men (i.e. there must be at least
one woman or one man in the quorum).

Every magistrates” count has a justices’ clerk, who is paid, usually legally qualified, and
helps the justices on matters of law and procedure. Although they may only preside in the

magistrates’ court in the area of their commission, justices may sit in any Crown Court
when required. Appeals from the magistrates’ court go to:

{a) Crown Court
The defendant may appeal against the sentence.
(b) Divisional Court of the Queen’s Bench Division

The prosecutor or defendant may appeal on points of law by means of **a case stated”.
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In August 1998, changes were announced to the way that lay magistrates are to be
appointed. The local Advisory Committees and the Sub-Committees in England and Wales,
which advise the Lord Chancellor on appointments, will receive new directions. The aim is
to make the material and procedures supporting the appointment of lay magistrates more
sirnilar 1o the procedure for appointing the professional judges.

The Directions will introduce a job description for magistrates, and will specify qualities
required of candidates appiying for appointment. Candidates should be of good character;
have good understanding, communication and social awareness; be mature and of sound
lemperament, possess sound judgment and be committed and reliable.

It is intended that appointment of chairpersons and members of the Advisories and
Subcommittees will be more open, and vacancies for membership will be made more
widely known.

System of Appeal through the Criminal Courts
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OTHER COURTS

The Judicial Committee of the Privy Council
The Committee does not make a decision but advises the Queen of its opinion, which is
then implemented by an Order in Council. This Committee is outside the court system and

its findings are not binding precedent on a lower court (see p. 12), but because of the
constitution of the Committee, it has immense persuasive authority.

1. Jurisdiction

The main work of the Committee is to hear appeals as set out below, but it is sometimes
required to advise on other matters of law, such as the validity of certain legislation.
The Commiitee hears appeals from:

(a) Ouwside the United Kingdom

The Privy Council may hear appeals from the Channel Islands, the Isle of Man and certain
Commonwealth countries.

(b) Ecclesiastical Courts

It is the final court of appeal on ecclesiastical matters. Appeals are heard on matters
concerning church buildings or the clergy.

{c) Queen’s Bench Division of the High Court

Appeals are heard from the Admiralty Court when acting as a Prize Court.

(d) Medical Tribunals

Appeals are heard from doctors who have had their names removed from the medical
register for disciplinary reasons.

2. Constitution

The Committee consists of not Jess than three, but usually five members from the
following;:

(a) The Lord Chancellor;
{b) The present and previous Lord President of the Council;
(¢) Privy Councillors who hold or have held a high judicial office:
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(d) The Lords of Appeal in Ordinary (the Law Lords);

(e) Persons who hold high judicial office in Common-wealth countries.

The Commitiee is usually formed from the Law Lords and, therefore, the constitution in
practice is similar to the House of Lords,

Coroners’ Courts
1. Jurisdiction

The main work of the court is concerned with inquests on persons who died a violent or
unnatural death, or died from an unknown cause, or died in prison. A corener may only
inquire into deaths that occur in the district for which he is appointed.

If the verdict of the court is murder by a named person, the coroner may commit that
person for trial. In this respect the court is similar to the preliminary hearing of the
magistrates’ court.

The court also has jurisdiction for disputes over treasure trove. Treasure trove is gold,
silver or coins, etc., which have been deliberately hidden and the owner of which is
unknown. If the coroner finds that the property was not hidden, but lest or m'15placcd for
some reason, the finder acquires a good title, next to the real owner.

In 1992, an inquest jury decided that 14 silver coins, dating back from 1296 to 1582, and
other items found in a field near Chester were not treasure trove but that they were
probably lost or misplaced and were not hidden as a hoard. The coroner ordered the items
to be returned 1o the finders.

Treasure trove belongs to the Crown, but it is often the practice for the Crown to pay a
reward, based on the value of the property, to those who have not concealed the find.

2. Constitution

A coroner must be either a barrister, solicitor or medical practitioner of five years’ standing,
and is appointed by county, and certain borough councils to acl within the district of the
county or borough, but may be removed from office by the Lord Chancellor for
misbehaviour. The coroner may, and sometimes must, summon a jury of between seven to
11 members. The jury's verdict need not be unanimous.

The Court of Justice of the European Communities

The Court of Justice of the European Communities which sits in Luxembourg ensures the
observance and recognition of Community rules with regard to legal interpretation and
application. It is concerned with disputes between Member States over Community matters. It
hears appeals from Member States, individuals and the Community institutions on matters
relating to the treaties, and its rulings are binding. The court is the final arbiter in all matters of
law that lie within the scope of the treaties. It has an important function in creating Community
case taw and its decisions can have an effect on case law in the English courts (see p. 32).
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There are fifteen judges and nine advocates-general (falling to eight from the year 2000)
appointed for a six-year-term. The number of judges and advocates-generai may vary if the
number of Member States changes. In 1995 Austria, Finland and Sweden became Member
States and accordingly the number of judges rose from twelve to the currert fifteen, with
the advocates-general rising from six to nine. The United Kingdom has one judge and one
advocate-general.

TRIBUNALS

Administrative Tribunals

For a long period of time Parliament has delegated a judicial function to bodies or boards
outside the usual system of the courts. Since 1945 this practice has grown, in the main due to the
advent of nationalisation and the increase in social and welfare services provided by the state.

Instead of disputes being settled in court, certain Acts of Parliament have provided for
the creation of tribunals to decide problems that have arisen within the particular scope of
those Acts. In 1957, the Franks Committee (which reported on tribunais) estimated that
there were over 2,000 tribunals, and it can be expected that this has increased. It is
therefore impossible to give a complete list of the tribunals in existence, but the following
will give some indication of their nature:

(a) National Insurance Tribunals which hear disputes on such matters as claims for
unemployment and sickness benefits;

(b} Rent Tribunals which hear disputes between landlords and tenants;

(c) Employment Tribunals which hear marters conceming unfair dismissal, redundancy
paymenis and the like;

(d) Land Tribunals which hear disputes over the amount of compensation to be paid
when land is compulsorily purchased by the local authority.

The main benefit of tribunals is that they help in administering Acts quickly and
inexpensively. Procedure is less formal than in court and in many instances there is no need
for the parties 1o be legally represented, and in some tribunals, lawyers are not allowed.
The constitutions of tribunals vary, but certain tribunals must have members who are
lawyers, and the chairman of some tribunals may only be appotinted by the Minister of the
department concemed, from a list of persons nominated by the Lord Chancellor. Generally,
a tribunal will have several members, usually a lawyer will be chairman, with the other
members representing organisations likely 1o be affected by the dispute. There are certain
cases in which tribunal chairmen may sit alone.

Domestic Tribunals

Certain professional organisations have their own tribunals to settle disputes between
members of their organisations. Conditions of membership will usually stipulate that
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disputes between members, and berwcen members and the organisation, will be govemed
by a tribunal, and therefore members have mutually agreed beforehand how their
differences will be settled.

In some cases Parliament has created a tribunal for a particular organisation. For
example, the Medical Act 1956 created the Disciplinary Committee of the General Medical
Council. Tribunals set up by statute are usually subject to a right of appeal, and provided
that the tribunals do not go beyond the agreed powers, and follow the rules of natural
Justice, the courts have no jurisdiction,

Means of Control
1. By the courts

(a) Making prerogative orders of mandamus. certiorari or prohibition (see p. 111). This
method of control only applies against tribunals created by statute,

(b) By awarding an injunction to prevent a tribunal (statutory or domestic) performing
against the rules of natral justice, or acling “wltra vires” (beyond its powers).

(c) Decisions from tribunals created by siatute may be subject to appeals as provided by
the statute.

2, By the Council of Tribunals

The Council was established by the Tribunals and Inquiries Act 1958.

It has an advisory function to review the working of statutory tribunals and makes reports
when necessary to the Lord Chancellor who has the responsibility of appointing the
members of the Council.

ARBITRATION

It is often the practice in commercial contracts to refer disputes to arbitration, instead of
starting court actions. If you look at the booking conditions in some holiday brochures, you
will find that disputes are referred to arbitration. Therefore, if there is a dispute between a
holidaymaker and the travel company, the parties will not go to court, but to arbitration.

Arbitration means that the two parties agree to allow a third party to decide the dispute.
The arbitrator does this by making an *‘award”, and giving the reasons for deoing so. When
an award has heen made, neither party may start a court action in relation to the same
dispute, The cournts will not interfere with the decision unless the arbitrator acted
improperly, or unless fresh evidence is introduced.

A different form of arbitration was established when the Advisory Conciliation and
Arbitration Scrvice (ACAS) was created by the Employment Protection Act 1975, to help in
trade disputes and to improve industrial relations.

Arbitration is also available in the county court, under the small claims procedure (see p. 47).
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THE JUDICIARY AND THE LEGAL PROFESSION

Judges are appointed by the Queen and, except for the newly created circuit judges and
recorders, may only be removed on an address from both Houses of Parliament. Circuit
judges and recorders may be removed by the Lord Chancellor for misconduct.

Appointments of circuit judges and district judges are to be advertised. Prospective
judges must apply for the posts and will be interviewed by a panel, which will include a
member of the public. Details of the requirements expected of the judges will be published,
such as a good legal knowledge and experience, intellectual ability and sound judgment.

When assuming office all judges take an oath, *. . . to do right to all manner of people
after the laws and usages of this realm without fear or favour, affection or ill-will™.

Judicial Officers

The qualifications and functions of most judges have been detailed in the section discussing
the constitution of the courts. This section will deal with the senior judicial appointments.
Students should make themselves aware of the names of the present holders of these oftices.

1. The Lord Chancellor

The Lord Chancellor is appointed by the Queen on the advice of the Prime Minister, The
office is the highest in the legal profession, but, strange as it may seem, it is a political
appointment. The Lord Chancellor is a member of the Cabinet, and as with any other
Minister, may be removed at any time, or when there is a change of Government. In the
role of politician, the Lord Chancellor is speaker of the House of Lords, where he sits on
the Woolsack. He does not, as one examination candidate stated, *'sit on a sack of wool”,

As a judge, he is head of the House of Lords, the Court of Appeal and the Chancery
Division of the High Court.

2. The Lord Chief Justice

This appointment is also made by the Queen on the advice of the Prime Minister. The Lord
Chief Justice is head of the Queen’s Bench Division of the High Court, but his principal
duties are as head of the Court of Appeal (Criminal Division) and the Queen’s Bench
Divisional Court. On appointment he is made a peer, but, although entitled 10 hear House of
Lords cases, in practice he rarely does,

3. The Master of the Rolls

The Master of the Rolls is appointed by the Queen, on the advice of the Prime Minister, and
is made a peer on appointmenlt, The holder of this office is the virtual head of the Court of
Appeal (Civil Division), organising the work of the court, and deciding the composition of
the divisions 10 hear appeals. As Master of the Rolls he supervises the admission of qualified
solicitors to the rolls of the court, which then allows them to praciise.
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4. President of the Family Division of the High Court

This appointment is made by the Queen on the advice of the Prime Minister. The president
is head of the Family Division and, in addition to organising the work of the Division, sits
in the High Count and in the Divisional Court.

The Law Officers

The Atiomey-General and Solicitor-General are usually members of the House of
Commons, and their appointment, by the Queen on the advice of the Prime Minister, is
political. In addition to being Members of Parliament, they are also experienced barristers.

1. The Attorney-General
The Attorney-General has the following duties:

(a) Advising the Government on legal matters;

(b) Representing the Crown in civil cases and acting as prosecutor in important criminal
cases;

(c) Certain prosecutions may only take place with the authority of the Attorney-General.
The House of Lords recently upheld this right, after a private person had sought an
injunction against postal workers:

(d) Is head of the English Bar;

(e) Supervises the work of the Director of Public Prosecutions.

2. The Solicitor-General

The Solicitor-General is the deputy of the Attorney-General, and has similar duties, Any act
or function that may be discharged by the Attorney-General may also be carried out by the
Solicitor-General, when the former has so authorised, or is ill or absent, or the office of
Attorney-General is vacant.

3. The Director of Public Prdsecutions

The holder of this post is appointed by the Attorney-General, but is a civil servant, not a
politician. The D.P.P., who must be a barrister or solicitor of 10 years’ standing, is head of
a department responsible for starting most criminal prosecutions, although mostly through
the Crown Prosecution Service (see below).
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The Crown Prosecution Service

The Prosecution of Offences Act 1985 established a new Crown Prosecution Service for
England and Wales, which is responsible for all criminal proceedings instituted on behalf of
the police. The effect of the Act is 10 separate the prosecution of offenders from the
investigation and detection of offences by the police.

The service is headed by the Director of Public Prosecutions who is responsible for
appointing prosecuting officers, who must be either solicitors or barristers.

There has been criticism of the CPS for abandoning cases for fear of defear or cost.
There have been cases which the CPS have not taken to court resulting in successful
private prosecutions by the victims of the crimes,

The principles used by the CPS in bringing a case to court is:

(a) there must be a realistic prospect of conviction, and

(b} the prosecution must be in the public interest.
Prosecutions are hkely to be commenced where:

(a) a conviction is likely to result in a significant sentence;
(b) a weapen was used or violence threatened during the offence;

(c) the offence was committed against a public servant, such as a police officer or a nurse.
Prosecutions are less likely to proceed where:

(a) the court is likely to impose a small penalty;
(b} the offence was committed as the result of a genuine mistake;

(¢) the harm or loss is minor and was the result of a single incident.

The Legal Profession

Unlike most countries, the legal profession in England and Wales has two bodies of lawyers
that have different functions in the lepal system. Barristers are mainly concerned with
advocacy before the courts, while solicitors cary out many aspects of legal work, including
advocacy. Most countries have one legal profession that has the right to deal with all Jegal
work, although lawyers in these countries may tend to specialise in one aspect of the law.

Not all lawyers publicly practise law. Many are employed by companies or the Civil
Service as legal advisers, while others lecture or teach law. A large number of Members of
Parliament are either barristers or solicitors.

1. Solicitors

The functions and duties of solicitors are very wide and varied. They deal with most
aspects of legal work, such as giving advice, making wills, conveyancing (transferring) the
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ownership of houses, drafting partnership agreements and forming companies, preparing
litigation, interviewing witnesses and so on. It should be noted that solicitors have lost their
monopoly on conveyancing. Licensed conveyancers, who must hold certain legai
qualifications and be experienced in the work of conveyancing, are allowed to, practise in
this held of law. Solicitors in private practice have the right to appear before the
magistrates’ courts, county courts, Crown Court and before the High Court. They may,
however, concentrate on drafiing documents such as wills, conveyances, etc., and never
appear in court,

Solicitors may work by themselves or in partnership with other solicitors. About 83 per
cent of qualified solicitors work in private practice. In January 1988 the Law Society agreed
that a firm of solicitors should be able to incorporate the business with limited or unlimited
liability, provided that all the directors and shareholders are solicitors holding practising
certificates. Although solicitors do practise in all aspects of law, it is probable that in large
partnerships individual partners will specialise in certain branches of the law. Solicitors may
now, subject to certain rules, advertise their practice.

Clients may sue solicitors for negligence in carrying out their professional functions, and
solicitors may sue clients for non-payment of fees. It should be noted that a solicitor’s
professional duty is to exercise reasonable skill and care in giving legal advice and not
general advice on commercial or financial matters. In County Personnel Ltd v. Pulver & Co.
(1987), the Court of Appeal held a firm of solicitors to be negligent and liable for damages,
for failing to ascertain the rent payable on a headlease and for failing to explain the effect
of a rent review clause to the client before entering into the underlease agreement.

In Smith v. Claremont Haynes & Co. (1991), it was held that a solicitor was negligent
when failing to act promptly in preparing a will. The testator died before the will was
completed for signing, with the result that the intended beneficiaries did not inherit the gifts
as expected. In White v. Jones (1995), the House of Lords confirmed that intended
beneficiaries are entitled to damages for professional negligence by a solicitor in delaying
the drawing up of a will where the testator dies before the will is executed (see p. 186).

Training

i

There are three routes by which a person may qualify as a solicitor:

{a) As a Lav. Craduare

This is the quickest route and about 64 per cent. of solicitors qualify this way. A law
graduate has to proceed to the Legal Practice Course, which is usually a one year full-time
course and gives the practical skills required 1o become a solicitor. After successfully
completing this course it is usual o undertake a twy year training contract usually with a
firm of solicitors in private practice, but training may also take place in other organisations
such as The Crown Prosecution Service and local and central government. Within the
training contract a Professional Skills Course, which covers areas such as accounts,
management and advocacy, must be successfully completed. At the end of the training
contract, application may be made for admission as a solicitor.
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{h) As a Non-Law Graduate

After completion of a degree it is necessary to take a course leading to the Common
Professional Examination or a recognised alternative. The examination is taken after a one-
year full-time or a two-year part-time course, covering the seven core subjects. After
success in this examination the process of training generaily follows a similar patiern to
that of a law graduate trainee. About 20 per cent of all entrants quality this way.

{¢) As @ Non-Graduate

Trainee legal executives with a firm of solicitors or similar organisations, who have
successfully completed the examinations of the Institute of Legal Executives and become a
Fellow of the Institute, may enrol as a student member of the Law Society and attend and
complete the Legal Practice Course and, finally, the Professional Skills Course.

When a person is qualified as above, his or her name will be entered on the Roll of
Solicitors (maintained by the Master of the Rolls) and the Law Society, the solicitors’
governing body, will issue a cerificate to practise, which certifies that the requirements of

training and examinations have been satisfied and the solicitor is morally fit to be an officer
of the Supreme Count.

2. Legal Executives

The Institute of Legal Executives holds examinations for staff who work in a solicitor’s
office but do not hold a legal qualification. A Fellow of the Institute may later qualify as a
solicitor, and the Law Society makes provision for this category of entrant, similar to the
requirements for a non-law graduate.

3. Barristers

A barrister’s main function is to conduct a case in court and may appear before all courts.
Besides their advocacy work, barristers will also draft legal documents, such as pleadings
and ‘““‘counsel’s opinion’ on legal problems submitted by solicitors.

Clients cannot approach a barrister directly. A meeting has to be arranged by a solicitor
and this means that, 1o a certain extent, barristers rely on solicitors for their work. It also
means a client pays two fees. The possibility of clients having a nght of direct approach to
a barrister is under consideration.

Barristers tend to specialise in one branch of law. They cannot enter a partnership, but
must act alone, although in practice they share chambers with other barristers and the
“*barristers’ clerk’’, who acts as secretary and arranges meetings between the clients,
solicitors and the barristers, and also settles the amount of the fees.

Barristers are not liable in negligence for their advocacy in court and for matters which
occur beforehand which are intimately connected with how the case will be conducted and
managed in court. This principle is based on public policy (Rondel v. Worsley (1969)). The
House of Lords, however, in Saif Afi v. Sydney Mitchell & Co. (1978) held that in certain
circumstances a barrister could be liable in negligence for matters not within the area of
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work mentioned above. A new scheme is to be introduced for clients of barristers who can
show that they have not received an adequaie service and suffered a financial loss. The
client may claim compensation up to £2,000. Barristers may not sue for their fees.

A barrister of 10 years’ standing may apply to become a Queen’s Counsel. A Queen’s
Counsel wears a different gown from other barristers. Originaily it was made of silk, hence
the expression when a barrister becomes a Q.C. that he *‘takes silk”. It has been the
practice that in cases conducted by a Q.C., a junior barrister also had to be engaged. As a
result of discussions between the Director General of Fair Trading and the Bar Council, all
existing provisions that restricted the freedom of Queen’s Counsel to appear alone have
been abrogated, and the Bar Counse! permits Q.C.s to appear alone if they wish 1o do so. It
must be noted that the change gives a Q.C. the option to decide in the client’s best interests
whether or not a junior should also be instructed.

Training

Barristers qualify by joining one of the four Inns of Court. Lincoln’s Inn, Gray’s Inn, Inner
Temple and Middle Temple, are the Inns of Court. Students, who generally must be
graduates with a second-class honours degree or better, must keep “‘terms’’, which means
attending the Inn and dining a required number of times. They must also pass the
veocational examinations set by the Council of Legal Education.

{a) Academic Training

In order to obtain a place on the Vocational Course of the Council of Legal Education,
students intending to qualify as a barrister are generally required to have either:
{a) a first or second class honours law degree, or its equivalent;

(b} a first or second class honours non-law degree and passed the Common Professional
Examination;

{c) passed the Common Professional Examination with distinction.

(b} Vocational Training

Students wishing to practise as a barrister must take the vocational course which aims to
provide:

(a) practical training in specialist skills such as legal research, opinion writing, drafting
and advocacy; and

(b) knowledge of legal principles of evidence, litigation and the rules of professional
conduct.
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{¢) Professional Training

Following the vocational examinations, successful students are *'Called to the Bar”, but
before they may practise it is necessary to spend an additional year in pupillage under a
barrister of five years’ standing. Pupillage is a form of practical training under the guidance
of an experienced barrister. Tn the last six months of training the pupil may represent clients
in court and earn fees.

Students who do not wish to praclise as a barrister do not attend the Vocational course,
but sit a Bar Examination. After success in this examination the student is Called to the Bar
but does not undertake pupiltage.

4. Complaints against the Legal Profession

As shown above, solicilors may be sued for negligence when their conduct is not of a
reasonable minimum standard. This may be difficult, however, as other solicitors,
particularly those practising in the same locality, are often reluctant to take such an action.

In 1986, the High Court held that a Welsh businessman had been overcharged by his
solicitors, and reduced the solicitor’s fees by nearly 50 per cent, and the solicitor was
struck off. The businessman also claimed that the Law Society had failed in its duty to
investigate his complaint against the solicitor.

As a result of this case the Law Society set up the Solicitors Complaints Bureau, The
bureau deals with such matters as negligence, delay, unprofessional conduct, unanswered
letters, breakdown in communication, etc. Most complaints received by the bureau were
sertled by conciliation between its staff and the solicitors concerned.

If conciliation is not possible, and the complainant is still unhappy, an “‘investigation
committee” may decide no further action is needed, or may recommend a report be
prepared for the “adjudication committee”. If this second committee considers the
complaint to be justified, its powers include the order for remission of fees and to take
action against the solicitor a1 the Disciplinary Tribunal. Lay persons are members of both
committees. The address of the bureau is, The Solicitors Complaints Bureau, Portland
House, Stag Place, [.ondon SWIE 5BL.

If all else fails the complainant may go to the Lay Observer (appointed by the Lord
Chancellor) who has the power to recommend further inquiries.

In matters concermning barristers, where negligence is not alleged, clients may complain
about the conduct of the barrister by writing to the General Council of the Bar. Generally,
such complaints do not help the client directly, because if the complaint is upheld,
disciplinary action is taken against the barrister concerned.

5. A Single Legal Profession?

In the previous pages the different legal functions of barristers and solicitors have been set
out. Many countries, however, do not have two professional bodies; America, for example,
has a single lega! profession (usually called lawyers or attorneys), who may deal with all
legal matters. There are no restrictions to the legal tasks they may perform,

It should be noted thal the rights of solicitors to conduct their own cases in the High
Courts and Crown Couns have erocded many of the disadvantages of two legal professions.
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6. The Disadvantages of Two Professions

Our system of two legal bodies with distinct functions and rights, which may only be
performed by the one profession endowed with the particular right, has many
disadvantages;

(a) Should a case have to appear before the High Court, it means that the client may
have to pay two fees; one to the solicitor for the initial work and one to the barrister
for appearing before the court.

(b) Employing a barrister may also cause inefficiency, because of the physical difficulty
of two offices dealing with the paperwork which could lead to breakdowns in
communication between the solicitor and barrister, delays and possibly the return of
briefs when barristers are double booked.

(c) Solicitors, however brilliant or gifted in law, cannot become advocalés or judges of
the superior courts.

:

{d) Barristers have no right to apply for probate.

(e} There are two separale systems of legal education and training. Should it not be
possible to be qualified in boith branches at the same time?

No Win, No Fee

In July 1995, the American systeni of “no wiﬁ, n6 fee” came into force in English law. For
clients who take the Conditional Fee Arrangements, its effect is that if they lose the case
they do not have to pay their lawyers’ fees. It is likely to be taken up by clients who are
not eligible for legal aid, and for claims such as personal injury and medical. injury
negligence. Clients, however, do stand to bear the costs of the other party if they lose the
case and, should they win, the fees of their own lawyers are liable to increase sharply,
probably depending on the risk involved and in order to compensate for the occasions when
the lawyers lose the case. As a means of financial protection against losing, clients will be
encouraged to take some form of insurance and, should they win, come to an arrangement
beforehand with their lawyers rcgardmg fees, possibly on a basis of a fixed percentage of
the amount won in the case.

SANCTIONS AND REMEDIES

Sanctions is the word used to indicate the semence passed by the criminal courts, and
remedies refers to awards of the civil courts 10 remedy the cause of complaint or
compensate for an injury.
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Criminal Sanctions

The purpose of criminal sanctions is, in the main, to punish the offender. As criminal
offences are considered 1o be against the state, it is the state which provides and
administers the punishment.

The Criminal Justice Act 1991 provides a statutory structure for courts to follow when

deciding the appropriate sentence. The principles which the courts should consider when
imposing a sentence are as follows:

(a) The seriousness of the offence should be reflected in the severity of the sentence.

(b) It is better for the public, the victim and the offender if the punishment is within the
community rather than being cuslodial.

(c) Punishment should be just, in order that the victim, his family and the public at large
will be satisfied that the law has been upheld.

(d) As imprisonment by itself does not provide an effective means of reform, a sentence

of imprisonment would need to be justified in terms of protection of the public,
retribution and denunciation.

{e) As many crimes are committed on impulse, punishment as a deterrent in such cases
is generally irrelevant in the sentence.

(f) An offender should be sentenced for the present offence and not for previous bad
behaviour, which has already been punished.

The Criminal Justice and Public Order Act 1994 requires all courts to take notice of the

timing of a plea of guilty. If a “'discount” is allowed on a sentence as a result of the plea,
the court must indicate this fact,

1. Imprisonment

The purpose of imprisonment may be to (i) punish the offender, (ii) protect the public from
further crimes (a thief in prison cannot steal from the public) and (i) act as a deterrent
(the prospect of a prison sentence may siop a would-be criminal from committing a crime).

Section | of the CJA. 199] provides that where a person is convicted of an offence
punishable with a custodial sentence (e.g. imprisonment), other than one fixed by law (e.g.
life sentence for murder), the court shall not pass a custodial sentence unless:

(a) the offence is so serious that only such a sentence can be justified; or

(b) where the offence is a violent or sexual offence and only such a sentence would be

adequate 1o protect the public from serious harm from the offender.

When passing a custodial sentence the court should explain to the offender in open court
why it is passing such a sentence.

A sentence of imprisonment may vary from life to one day. Most crimes have maximum
sentences, but they are rarely used. The length of the maximum sentence also varies from

7
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crime to crime and it is difficult at times to appreciate why similar crimes have different
maximum sentences. For example, an indecent assault on a man or boy carries a maximum
sentence of 10 years, while it is two years for an indecent assault on a women,

A sentence of imprisonment for life or less does not mean the prisoner will spend that
length of time in prison. The Criminal Justice Act 1991 provides that when a sentence is
less than four years, a prisoner may be released after serving half of the sentence, but is
subject to a suspended sentence for the balance of the sentence (see below).

For sentences of four years or more, prisoners wiil be released on licence after serving
two-thirds of the sentence or may be eligible for parole when they have served half, subject
to the provisions and risk of a suspended sentence. A person sentenced to life imprisonment
may be released at any time on licence by the Home Secretary.

The Crime (Sentences) Act 1997 provides that there is a mandatory life sentence for
persons aged 18 and over who commit a second serious offence. '*Serious offences’ are
attempted murder; manslaughter, wounding or causing grievous bodily harm with intent;
possession of a fire arm with intent to injure, resist arrest or with criminal intent. having
intercourse with a girl under 13 years old; and robbery with a firearm or imitation firearm.

2. Suspended Sentence

A suspended sentence may be imposed. This means that the sentence is not put into effect
during the period of the sentence, unless the offender commits another offence within this
time. The offender would then have to serve the original sentence as well as the
punishment for the second offence.

Section 5 of the C.J.A. 1991 provides that a court should not award a suspended sentence
unless:

(a) the case is one where imprisonment would have been appropriate even without the
power to suspend the sentence; and

(b) that the exercise of this power can be justified by the exceptional circumstances of
the case.

(c) In addition to the suspended sentence the court may also impose a fine or a
compensation order (see below).

3. Absolute or Conditional Discharge

If the court considers any punishment to be inappropriate, the offender may be discharged
absolutely or conditionally. A conditional discharge means the offender must not commit an
offence during a period of lime between one year and not more than three years. Breach of
this condition may also mean that the offender will be sentenced for the original offence.
An absolute discharge means the offender leaves court without a stain on his character. It is
awarded when a law has been broken, but the offender was not, in the court’s opinion, at
fault.
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4. Fines
Any court may fine an offender for any offence other than one for which the penalty is
fixed by law (e.g. murder). Many offences carry a fine as the punishment or as an
additional punishment or as an alternative to prison, e.g. a £10 fine; or six months’ prison
and £10 fine; or six months or a £10 fine.

Where a child or young person is ordered to pay a fine, it is the duty of the court 10
order that the fine be paid by the parent or guardian.

As was stated in the previous section, fining should be the normal punishment {when the
offence does not warrant imprisonment).

Many offences carry a statutory fine a1 a cenain level. For example, a person who does
not leave an illegal rave (see page 110) when ordered to do so, is liable to pay a level 4
fine. The current cash amounts in 1996 for the different levels are:

Level 1 — £200
Level 2 — £500
Level 3 — £1,000
Level 4 — £2,500
Level 5 — £5,000

5. Community Sentences

Although community sentences are not custodial in the same sense as imprisonment,
because the offender is allowed to remain in the community, he is still subject 10 cenain
restraints which restrict his liberty. A court should not pass a community sentence unless
the offence committed was serious enough to warrant such a sentence.

A community sentence means any of the following orders:

(@) Probation . 3 -

If the offender is over 16 and agrees to be bound over to the supervision of a probation
officer, an order will bé made with the aim of:

(a) securing the rehabilitation of the offender; and
(b) protecting the public from harm or preventing further offences.
The order may make conditions as to the offender’s movements and it will involve

regular meetings with a probation officer. An offender who breaks the conditions may
receive a prison sentence for the original offence.

(b} Exclusion Order

The Public Order Act 1986 provides for an exclusion order to be made 1o prohibit a person
from entering premises to attend an Association football martch, if a person uses or
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threatens to use violence towards another person or towards property, while at, or travelling
to or from, a football match.

The exclusion order shall not be less than three months. Anyone who enters premises in
breach of the order may be arrested by a police officer without a warrant, and is liable to
imprisonment for one month or a fine,

{c} Community Service Order

This order applies to offenders over 16 and is an alternative to prison. It requires the
convicted person to work unpaid for the benefit of the community for a certain number of
hours, at intervals spread throughout the year. The offender, who must agree o the order, is
required to carry out community tasks such as working for the elderly or handicapped.

{d} Combined Order

This order sentences the offender 1o both a probation order and a community service order.

{e) Curfew Order

This order may apply to offenders over 16 and requires them to remain at a specific place
and for a specific time as specified in the order. The Crime and Disorder Act 1998,
provides that a local authority may make a local child curfew scheme, by imposing a ban
on children aged under 10 from being in a public place between the hours of 9 p.m. and
6 a.m. unless they are under control of a responsible person aged 18 or over. '

6. Custodial Sentences for Young Offenders

The Criminal Justice Act 1988, provides for detention centre orders and youth -custody
orders 1o be replaced by a single custodial senience of *‘detention in a young offenders
institution™.

Before making the order the court must be satisfied: ) ‘

(a) that the seriousness of the offence would lead to a sentence of imprisonment if
committed by a person of 21 or over, and,;

{b) that the offender;

(1) has a history of not responding to non-custodial penalties, and,
(ii) only a custodial sentence would be adequate to protect the public, or;
(ii1) the offence is so serious that only a custodial sentence is justified.
Detention in a young offenders institution will be passed on a male offender under 21,
but not less than 14, and a female offender under 21 but not less than 15.
The maximum term of detention is the maximum term of imprisonment for the offence,
but for male offenders under 15 the maximum sentence is four months, and for male and
female offenders aged 15, 16 and 17 the maximum sentence is 24 months. Generally, the
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court cannot pass a sentence of detention at a young offenders institution for less than 21
days.

Detention For Grave Offences

Ten to [7-year-olds may be given long terms of detention (up to the maximum term of
imprisonment for adults} if convicted of an offence which in the case of an adult carries a
sentence of 14 years or more, including crimes such as murder, manslaughter, rape, arson,
domestic burglary, robbery and indecent assault on a woman.

The Criminal Justice and Public Order Act 1994 created a new sentence of secure
training for persistent juvenile offenders, which applies to both boys and girls who,
because of their age, could not be sent to a young offenders institution. The following
provisions came into force on March 1, 1998 and apply to children who are convicted of an
imprisonable offence committed on or after March 1998.

A Youth Court or the Crown Court may impose a secure training order when a person
aged 12 to 14:

(a) is convicted of an imprisonable offence when at least 12 years old; and
(b) has been convicted of at least three imprisonable offences; and
(c) has been convicted of an imprisonable offence committed whilst subject to the

requirements of a supervision order made in c¢riminal proceedings.

The court will need to be satisfied that the offences are so serious that only a custodial

sentence is justified or that, in the case of a violent or sexual offence, the public needs to

be protected from serious harm. The first half of the sentence will be served in detention in

a secure training centre and the second under compulsory supervision in the community. -
The maximum length of the sentence is two years and the minimum is six months, and it

is expected that the training will provide:

(a) a flexible training and educational plan specifically tailored to individual needs;
(b) education for at least 25 hours a week; !

(c) tackle the offending behaviour of the young person; and

(d) give the young offender high standards of care and discipline,

7. Attendance Centres

Instead of being sentenced to detention in a young offenders institution, a person under 21
may have to attend an attendance centre on several occasions, totalling berween 12 and 36
hours. This sentence, often ordered for a person convicted of violence or hooliganism at
football matches, usually takes place on Saturday aftemoons.
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8. Compensation

The court may, in addition to other sanctions, order a convicted person to pay compensation
to the victim for loss or damage resulting from the offence.

In addition to compensation paid under an order from a criminal court, a victim of a
crime of violence may apply to the Criminal Injuries Compensation Board for a payment,
Widows and other close relatives of a person who received fatal injuries may also apply.
Compensation from the Board will be reduced by any damages received in a civil claim
and by any compensation awarded by a criminal court.

9. Rehabilitation of Offenders

The Rehabilitation of Offenders Act 1974 aims to restore the reputation of convicied
persons who have not committed another crime for a specified period afterwards. Any
convicted person who received a sentence of not more than two-and-a-half years in prison
and has not offended again within the *‘rehabilitation period’’, has the advantage of not
having to reveal the conviction when applying for jobs; an employer cannot refuse to
employ a person because of the conviction; and the conviction may not be mentioned in
civil court proceedings. There are some exceptions to the above, and if a person commits
another serious offence the benefit may be lost.

As an example of how the Act works, a sentence of six months to two-and-a-half years
would require a rehabilitation period of 10 years free of trouble and, for sentences of under
six monihs, the period would be seven years before the offender could benefit from the Act.

Civil Remedies

The purpose of civil remedies is not to punish but, generally, to compensate.

1. Damages (Payment of Money)

This is the common law remedy, and is available for all “civil actions as of right. In the law
of contract the aim of damages is to place the injured party in the same financial position
as if the contract had been completed. In tort, the aim may be 1o place the injured party in
the financial position enjoyed prior to being wronged. '

Damages may be nominal (e.g. |p), substantial or aggravated. Nominal damages may be
awarded when a person has a legal right, but has suffered no financial loss. Substantial
damages are the actual amount needed to compensate the injured. Apgravated damages are
more than the actual loss, and are awarded where the injury suffered was aggravated by the
malice or wrong conduct of the defendant.

2. Specific Performance

This is an equitable order, granted at the discretion of the judge. Its purpose is to force a
party to perform the contract (see p. 144). It is usually awarded in contracis for sale of land.
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3. Injunction

This is also an equitable order, granted at the discretion of the judge. It has the effect of

making a panty perform an act (a mandatory injunction, ¢.g. an order te knock down a

wall), or preventing a person from acting in a certain way (a prohibitory injunction, e.g.

stopping an actress under contract from making a film for another company). Sometimes an

injunction is granied to stop a person doing an act pending a court action (an interlocutory !

injunction). :
For other civil remedies see the section on the law of contract (p. 143).

LEGAL AID AND ADVICE 1

Legal Aid is a scheme administered by the Legal Aid Board, which pays or contributes to
the cost of legal fees. It has often been said ““the law is for the rich”, meaning that people
with low incomes could not afford to pay the cost of taking Jegal action. The aim of the
scheme is to help people to obtain their legal rights without the worry of the possible
financial burden.

The financial aid available depends on the income and cupital of the client, and the
maximum amounts of income and capital vary with the different types of legal aid reguired.
As of April 1999, people on income support, income-based job seeker's allowance,
disability working allowance or family credit can have the cost of the legal action paid by
the State. People with a disposable income of up to £7,777 (in personal-injury claims
£8,571) and capital assets worth less than £6,750 are eligble for financial assistance, but
have to pay a proportion of the legal costs. Legal aid is likely to see further changes in the
next year or two and, by the year 2000, aid for personal-injury cases will not be available.
For the latest amounts you are advised to obtain booklets issued by the Legal Aid Office,
which are available at public libraries, Citizens Advice Centres and other similar
organisations, because the prescribed amounts are changed annualty. '

The types of legal aid available are as foliows:

1. Legal Advice and Assistance (the Green Form Scheme)

A person needing legal help may go to a solicitor for advice. The solicitor may help by
writing what is known as “‘a solicitor's letter’””, which informs another party of the legal
rights of the client, and that legal action will be taken if the third party does not recognise
them.

Help may also be given in wniting or made orally by advising clients of their rights on
legal problems, such as unfair dismissal from work; or the right 10 redundancy pay;
disputes with landlords: dissatisfaction with goods and thc shopkeeper's reluctance 1o help;
obtaining a barrister’s opinion and matrimonial problems conceming divorce, maintenance,
and children. Many solicitors are in the scheme and it is common 10 see the legal aid sign
cutside solicttors™ offices.

Application for legal advice and assistance is made to a selicitor, who will complete the
application form (the Green Form) with 1he client.

o geb PP .2
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Le Aid

To be eligible for this form of help or advice, a client’s disposable income or capital
(e.g. savings) must not exceed the prescribed amount. The disposable income is calculated
by taking 4 person’s weekly income and deducting from it such items as income tax,
national insurance contributions, allowances for dependants, housing costs and other
relevant costs.

A client receiving income suppori, disability working allowance or family credit will be
eligible 10 receive this service free of charge, unless the disposable capital exceeds the
prescribed amount. )

Disposable capital is calculated on the total amount of savings and investments, and
possessions of value (such as jewellery). The value of a4 house is usually not included, nor
are items of furniture, clothes and tools of trade. In addition, allowance is made for
dependants. To qualify for legal advice and assistance. the disposable capital must not
exceed the prescribed amount.

2. Assistance by Way of Representation

This assistance covers the cost of a solicitor in preparing and representing the case in most
civil matters in the magistrates’ court (the Family Proceedings Court). Such cases would
include separation, maintenance. paternity and delended adoption proceedings.

Application is made through a solicitor. and to qualify tinancially there is a mcans test
similar 10 legal advice and assistance. People on income support qualify automatically. A
contribution, depending on disposable income, may have to be paid to the solicitor.
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3. Civil Court Proceedings

Legal Aid is provided for most civil court actions. although it is not generally available in
litigation for defamation or tribunals, with the exception of the Land Tribunal and the
Employment Appeal Tribunal. In addition 10 the services of a solicitor to help with a case.
it may also include the services of a barrister if necessary for the case 10 go to court.
Application is made, usually through a solicitor, on a prescribed form 1o the Legal Aid
ofhice.

In order to qualify for legal aid a person has 1o show:

(a) That the amounts of both disposable income and capital do not exceed the figures
allowed hy the scheme.

The solicilor will send the application 10 the assessment officer of the Department of
Social Security, who will calculate whether or not a person qualifies financially.

(b) That it is reasonable to bring or defend the action.

A local Legal Aid Office will decide if it is reasonable to grant legal aid. All matters
of fact and law arising out of the application will be considered before the decision
is made whether or not to grant a legal aid certificate,

Disposable income is the amount expected to be received during the year after
application. From this yearly income. deductions may be made for mortgage or rent, rates,
income tax, national insurance, pension contributions, allowances for dependants and other
payments deemed necessary.

Disposable capital for civil legal aid is calculated on the same basis as legal advice but
there is no deduction for dependants.

A person with a disposable yearly income of more than the prescribed limit will not
qualify for legal aid for civil proceedings.

A disposable capital in excess of the prescribed amounts does not usually qualify a
person for legal aid. When a certificate for legal aid is granted, it specifies the contribution
10 be made (if any).

4. Criminal Court Proceedings

A person charged with a criminal offence may obtain legal aid which may include the
services of a solicitor to help with the case, and a barrister if the case goes to the Crown
Courl. Application is usually made to the magistrates’ court, who will decide if it is in the
“interests of justice’ that legal aid be granted, and that the applicant requires financial
help. It is generally considered to be in the “imerest of justice™ if the accused is in danger
of losing his liberty or job. or is mentally ill, or if there is a substantial question of law 10
be discussed.

As with civil cases an assessment of disposable income and capital is made and the basis
of assessment is similar. Legal aid would be free if the weekly disposable income was less
than the prescribed amount. If it was more, an accused would have (o contribute.

In addition to legal aid. there is a right ol every person at any stage of an investigation at
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a police station 0 communicate and 1o consult privately with a solicitor. This means that a
person in custody. arrested or not. is entitled 10 ask the police:

(a) 10 contact the duty solicitor. who is independent and not employed by the police;
(b} 10 suppy the police list of local solicitors;

(c) contact a named solicitor,

The police must not question the person in custody until hefshe has spoken to the
solicitor.

5. A Low Cost Interview

Although not technically legal aid. many solicitors give free or low cost interviews whether
or not the client qualifies for legal aid.

6. Duty Solicitor Schemes

A person questioned by the police about an offence has the right to have free legal advice
whether or not he or she has been arrested. The Legal Aid Board will not pay for advice at
a police siation by a solicitor’s representative unless the representative has been
“accredited”. There is often a 24-hour duty solicitor at a police station to give advice, If
the duty solicitor is not available anorher solicitor may be chosen.

A duty solicitor is also available to give advice and represent the accused at the first
appearance before the magistrates’ court.

The service is free and there is no means test.

It should be noted that the figures for all legal aid schemes are likely to change year by
year. A booklet A Practical Guide to Legal Aid™ gives details of current rates and
contributions, und is available with other pamphlets from Cilizens Advice Bureaux,
Consumers Advice Centres. and other places which distribute public information. Students
are advised to obrain the lalest copy of the bookler. Free legal advice may also be available
from these centres as well as Law Cenires or Legal Advice Centres which operate on a
voluntary basis in certain areas.

7. Recovery of Legal Aid Costs
The cost of legal aid may bc deducted from the damages andfor costs received by a

successful applicant. In criminal cases. it is likely that any contribution would be returned if
the accused were acquitted.

JURY

A jury is a group of men and women legally chosen o hear a case and to decide the facts
from the evidence presenied.
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Juries are used in civil and criminal cases. Trial by jury in civil cases is not common and
is usually restricted to actions involving defamation, malicious prosecution, fraud, and false
imprisonment. Any party to one of these actions has the right to trial by jury. A jury will
be ordered for other cases when the court considers it necessary, which it rarely does. A
county court jury consists of eight jurors and a High Court jury has 12,

In criminal cases, juries of |12 persons are used in all trials in the Crown Court. There are
seven to 11 jurors in a coroner’s court. It is the duty of the judge to decide all matters of
law, while the duty of the jury is to decide matters of fact.

Qualifications of Jurors

It is the responsibility of the Lord Chancellor to prepare the panels of jurors and issue the
summonses. Most people aged 18 and under 70 are eligible to serve on a jury. The only
qualifications are that persons:

(a) must be on the electoral register, which means aged 18 or older, and

(b) have been resident in the United Kingdom for the last five years or more.

Several Acts of Parliament provide that certain persons are disqualified from jury
service,

A person wil! be disqualified:

(a) if, at any time in the last 10 years he has served any part of a prison sentence, youth
custody or detention, Borstal detention, or has been given a suspended sentence of
imprisonment, or

(b) if, at any time in the last five years, he has been placed on probation, or

.(c) if on poliee or court bail in criminal proceedings.

A person sentenced to prison for five years or more is disqualified for life.

The following persons are ineligible for jury service: judges, persons concemed with the
administration of justice, the clergy and persons who have, or are still suffering from, a
mental illness.

Certain classes of persons such as persons over 65, doctors, full-time members of H.M.
Forces, practising members of religious societies whose beliefs are incompatible with jury
service, and Members of Parliament, may be excused from duty by claiming “excusal as of
right”. Other persons may be excused service if they show good reason, or if they have a
physical disability, or their knowledge of English is not good enough for them to act as
competent jurors. In the case of a potential juror who is pbysically disabled, the Juries Act
1994 provides that if there is doubt as to his capacity 1o serve, the judge should allow the
person to serve unless he is of the opinion that the person’s disability means that he could
not effectively act as a juror. This does not effect a disabled person from applying to be
excused as mentioned above. It is possible to request a temporary deferment if a person can
show good cause. A student, for example, would be justified in making such a request if
summoned for duty on, or for a reasonable period before, the day of an examination.
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In the Crown Court at

Jury Service

You have been choser for jury service, Your name was chosen,
al randorn, from the list of people who are registered to vote in

elections.
This form 1s your jury summens. It 1ells you when and where to
SIAr Your jury service.,

There are rules about who may be a juror. Same people whose
names have been chosen cannot be jurors. These rules are
explained on pages 2 and 3. When you have read lhem. you
must fill in the Reply to the Jury Summons on pages 4 and §,
and send it 10 the court within 7 days of the day you received 11,

If you necd more advice about the rules, the jury summoning
officer will be pleased Lo help you. But before you contact

the officer, please read all ofthe summons. You may find your
question is answered.

The jury summaoning afficer
(with the outhority of the Lord Chancellor)

lssued on

5221 page |

Your juror’s number

You must go to

on

at ampm

During your jury service you may be asked (o go lo
another court nearby.

L=} To contact the jury summom'ﬁé

officer please get in touch with

T Telephone

‘When you wrile or lelephone please give your
juror’s number which is at the lop of this page.

Please turn to page 2>
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JURY

Rules about jury service

Some people cannot be jurors, by law, These people arc
not qualifled for jury service.

Other people may, by law, have the right to be excused
from jury service.

Are you qualified for jury service?

You are qualified (or jury seevice if':
you will be al least LB years old.
and under 70 years old,
un the day you starl your jury service

and  your name is on the Register of Electors for
Parliamemiary or Local Government clections

and  you have lived in :
the United Kingdom
or the Channel Islands
or the [sle of Man

for a period of at Icast § years since you were
I3 years old.

But you are not qualified for jury serviec if you are
someone listed in :

Box A {opposite)
or Box B (opposite)
or Box C (on page 3)
or Box D{on page 3).

Do you have the right to be excused from
jury service!

The law gives some people the right to be excused from
jury service if they wanl 1o be excused.

You may ask the jury summoning efficer 1o excuse you
from jury service if you are someone listed in Box E (on
page 6).

Please turn to page 4>

Box A : Bail and Convictions

This fist refates 1o centences passed in the Unired
Kingdom, the Channel istands or the Isle of Man.

You ate not qualified for jury service

a i you arc currently on bail in eriminal proceedings.

a if'you havceverbceen sentenced
w imprisonment tor lite
or o imprisomnent. or youth custady, for 5 years
o MoTe

or 1o be dewsined during Her Majesty s Pleasurc or
during the pleasare of the Secretary of State for |
Narthern [reland.

a il you have in the last {0 years !

served any part ol a sentence of
imprisomnent, youth custody or detention

|
or reccived a suspended senenee of ‘
imprisonment or an order (o1 detention N

or  been subject w a community service order.

& if you have in the past § years been placed on
. prohabon,

Box B: Mental disorders

I vou are in any douht shetker this lise applies o vou,
please tatk 1 vour doctor e ask someone e explain i
10 vou. I

You are not qualitied for jury service

® if'you suffer, or huve sufTered. lrom a memal
disorder and, because ol that condition,

you are resident in a hospital or other similar
institution

or yourepularty adend for trealment by a medical |
practilioner. :
® il youarc in puardionship under section 37 of the
Menial Heallly Act 1983,

®» ilajudgc has decided that you are not capable of
manuging and adminislering your property or
aftuirs becavse of mental diserder.,

page 2



THE ADMINISTRATION OF THE Law

82

The Judiclary

You are not qualified for jury service if you are, or ever
have been :

w ajudge

® 8 stipendiary magistrate

= & justice of the peace

Others concerned with the Administration of Justice

You are not qualified for jury service if you have been,
at any time within the last 10 years :

= an authorised advocale, or authorised titigator
u  a barrister, a barrister’s clerk or assistant

= asolicitor or articled clerk

= & legal executive employed by aolicitors

a 3 Public Notary

u & member of the staff of the Director of Public
Prosecutions

m an officer employed under the Lord Chancetlor and
concerned with the day to day administration of the
legal system

w  an officer, or member of the staff, of any court whose
work is concemed with the day to day administration
of the court

= a coroner, deputy coromer or assislant coroner
& ajustices’ clerk, deputy clerk or assistant clerk

u one of the Active Elder Brethren of the Corporation
of Trinity House of Deptford Strond

m  ashorthand writer i any court
®  a court security officer

® d governor, chaplain, medical officer or other
officer of a penal establishment

Box C: The )udiciary and other people concerned with the Administration of Justice

the Chairman or President; the Vice-Chairman or
Vice-President; the registrar or assistant registrar of
any tribunal,

a member of the board of visitors of a penal
establishment

& prisoner custody officer

the warden, or a member of the staff, of a probation
home, probation bostel or bail hostel

a probation officer or someone appointed to help
a probation officer

a member of a Parole Board, or of a local review
committee
a member of any police force (this includes a person

on central service, a special constable, or anyone
with the powers and privileges of a constable)

a mernber of a police authority ot of any body with
responaibility for appointing members of a
constabulary

an Inspector or Assistant Inspector of Constabulary

a civilian employed for police purposcs or &
member of the metropolitan civil staffs

someone employed in a forensic science laboratory.

Box D: The Clergy

You are nol qualified for jury service if you are :

= in boly orders

m  aregular minister of any religious denomination

»  avowed member of any religious order living in a
monastery, convent or other religious community.

page 3
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Reply to the Jury Summons

What to do Warning : “You may have to pay a fine i

n R(?atl pages |, 2 and 3 of you refuse Lo give the information which is necessary W decide if you
this summaons are qualified to be & juror . i

s Fillin this Reply and send
it to the court within 7 days
of the day you received .

or you deliberately give false ml‘urmnhon,or CBUSE O PETMIl, Someone
to pive false informaron.

Part | About you

Your jury number G\
This number is given on v
page | ‘

Title el ) s} ms T o&mw@é{é’x}[—'—]

Sumame or family name

Other names
Please put all your names

Date of birth | B | | ‘

Address

Telephone number Home
If you have a home and a work
number where we may contaci
you, please give both numbers

Part 2 Are you qualified for jury service?

Have you lived in the Umited Kingdom, the
Channel Islands or the 1sle of Man for a period

of at least 5 years, since vou were |13 years old 7 No :J Go to Part 5 Yes ::1
A Please read the list in Box A on page 2.
m  Are you on bail? No [:l Yes D Please give details
8 Have you been convicted of an offenee, and in the box befow
been given a sentence which is in this list 7 No [ ] . Yes | ] Please give dotaily
. in the box below 3
B Please read the list in Box B on page 2.
» Do yousufler fromn a mental disorder inthis i ? | Ng E_,-f Yes B Please give details
in the box below

C Please read the lists in Baxes C and D on page 3.

® Are you invoived in the administrarion
of justice. or are you a member of 1he clergy 7 No D Yes L—! Pheaae give detaila
in the box below

Ifyou have answered Yes 1o any of the questions heside
A, Bor C, please give details in this box.

| Go o Pan §
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Part 3 Deferral and Excusal Please read Note | on page 6
A Do you want your jury service deferred? Nc-.:E GowB Yes " Please say why in
Box A

Box A|  Iwould like my jury service deferred because

Please say when you will not be available for jury service, and why not ;

Go to Part 4
B Do you want 1o be excused from jury service? NoD Go to Part 4 YeaS Please say why in ‘
Box B
Box B[ Iwould like o be excused because
Go to Part 4
Part 4 Disabilny Please read Note 2 on page 6 »
Do you have a disability for which the coun Nolj Go w Part 5 Yes __7 Plesse way what o
will need to make special arangements? special arrangeme

in the box below

The special arrangements are

Go w Fart 5

the Warning on p

Please read age 6 »

5 Declaration

{ have read the jury summons and the wamnings Signed {7
on pages |, 2,4 and 6.

The informatien I have given is irue to the best
of my knowledge.

| understand that the answers [ have given may Dabe r

be checked and that [ may be prosecuted if I ! ‘
have deliberately given false information [

Tear off this sheet and send it 1o the court in the Keep the other pages carefully and take them with you
envelope which was sent with this summons. when you go to the court.

page 5 Tear here P

o R v REb L
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Note | About deferral and excusal

A list of those who have the right to be excused s
given opposite in Box E. Please read the list carefully
before you Rl in Pan 3.

Jury service may be inconvenient for many people, hut
some people have special problems which make it very
difficult for them io do jury service. Those problenis
may include personal hardship or conscientious
objection.

Ilthis applies to you, you may ask the jury summoning
officer to :

u  Put your service off 1o a Inter date,
This is called “deferral”. Jury service may only
be deferred once.

or & Excuse you from jury service on this
occasion,
You will only be excused 1t the jury
suminoning olVicer s satisfied that it would
nol be reasonable o expect you o do jury
service duning the next yuear,

How long will jury service last?

You may be concerned about the length of jury service.
It usually lusts for 10 working days. 11 trial s likely
to last longer you will be asked at the court if this
would be difficult for you.

Note 2 About disability (E\

There is a local informsation leailel with this summons.
This lcaflet will tell vou aboul 1he court’s facdimes for
disahled people.

The court will try 1w meet your special needs but you
may be discharged if there is douht about yaur
capacily o be a juror.

SI SA )

1Box E: Do you have the right to be
excused from jury service?

" You may ask the jury suinmoning ofTicer 10 excuse you
from jury service il
you are muore than 65 years old
ar  you have been on jury service during the past 2
yeurs. This daes not apply f you were @ jurar
at & coroner’s court,

. i
or you have been a juror and the court excused you |
fora penod that has not yet ended :

ar  you are 3 practising member ol'a rehigious society
or order whose wenets or belieds are not .
vompatble with jury service

cnr vou are vne of the followang people :

Parliament

& a Peer or Peeress whe is entitled 10 receive a writ
ol suimmuns to gitend the House of Lords

u a Mcember ol the Houwse of Cominons

8 an Uflicer ot the House ol Lordy

» an Officer #f 1he House of Cominons.

European Assembly

A representative 1 the assembly ol the Furopean
Communies.

Medical and other professions

a adentist
. anune
o amedical pracutiongre
W CICTITIATY SUTZAH O 3 veleTiary poactitioner
a2 imdwile
8 a pharmaceuncal chemist
1t you are pracosing the profession and vou are
registered, enrolied or certficated under the [aw
which relates 1o your peofession
The Forces
You may b eneused i you are o [ud-ume member of
m the arny, nitvy of ast lorey
& the Queen Alexandra’s Royal Naval Nursing Service
& any Voluntary Asd Detachment serving with the |
Royal Navy

and  your conimanding ofTicer certifies to the yury
suminvning otficer that your absence would
be ' prejudicial w the efficiency of the service”,

puge 6 Pranscd on bekail of TAe Court Seryice
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Unless a person is disqualified, ineligible or excused from duty, he or she must attend or
risk a penalty, usually a fine (see 81). Summons to jury duty does not mean that a person
will automatically serve on a jury. It is possible to tum up every day for a week or more
and never actually be called upon. In addition, either party may challenge any juror and
request a replacement provided that an explanation is offered in each case. The C.J.A. 1988
abolished the right of peremptory challenge, but the defence and prosecution are allowed to
challenge jurors on the grounds of “cause’. This may take place if the jurors have some
‘“relarion’” with the accused. (If for example a company was being prosecuted for fraud and
a director of the company was on the jury.)

In R. v. Ford (1989), the Court of Appeal held that, in the absence of specific bias, ethnic
origin cannot be a valid ground for challenging any juror, because juries are selected at
random.

Verdicts |

The verdict of a jury in criminal cases does not have to be unanimous. The Juries Act 1974
provides that majority verdicts are acceptable:
(a) (i) where the jury consists of 11 or 12 jurors and a majority of 10 jurors are in
agreement.
(ii) Where the jury consists of 10 jurors, nine must agree, and

(b} The jury have deliberated for what the court considers to be a reasonable length of
time. In the Crown Court, the period must be at least two hours.

(¢) The foreman of the jury in the Crown Court statcs the number of the jurors who'
agreed and disagreed with the verdict.

In R. v. Pigg (1983), the foreman only stated the number of jurors agrecing with the
verdict, and did not state the number dissenting. The House of Lords held that it was
sufficient if the words used by the foreman of the jury made it clear to ordinary persons
how the jury was divided.

If it is necessary for a jury to stay in a hotel overnight, the trial judge should direct the
jury that they should not continue their deliberations ar the hotel, but should wait until the
following day when they are back in the courtroom. In R. v. Tharakan (1994), this direction
was not given by the judge, and the defendant’s appeal was upheld on the grounds that
there was a risk that the jury’s deliberations could have continued in the hotel.

Advantages and Disadvantages of Trial by Jury
1. Advantages

(a) A verdict from a jury of ordinary lay persons appears to be more acceptable to the
public than if it came from a single judge.

() Ordinary lay people take part in the administration of law.
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Jury

(c)

GV

&)

A jury is impartial and has no direct interest in the result. In R. v. Gough (1992),
after the jury’s verdict of guilty, it was discovered that a juror knew a close relative
of the defendant, who later appealed on the grounds that this constituted a serious
irregularity in the conduct of the trial. The Court of Appeal held that it would not
interfere with a jury's verdict unless it could be shown that the defendant (a) did not
have a fair trial or (b) was likely to have been prejudiced. In this case the Count
considered that if there was any bias it was likely to be in favour of the defendant.

There is an impression that not only has justice been done, it has been seen to be
done,

A jury will sometimes come 1o a verdict which is just rather than legally correct. In
recent years juries, in cases with exceptional circumstances, have refused to follow
the letter of the law and considered that only an acquittal would be a just verdict
Clive Ponting was acquitted of a charge under the Official Secrets Act, although the
judge informed the jury that the accused had no defence in law. In 1992, Stephen
Owen shot a man who, by reckless driving, had killed his son. The jury acquitted
Mr. Owen, while it was almost certain that a judge sitting alone would have held
him to be guilty. The juries in these cases must have considered that justice was best
served with an acquittal.

2. Disadvantages

(a)

(b)

()

(d)

(e)

Jurors may not be competent to understand the evidence presented and the issues
involved. Cases involving fraud, which may last for many months, may involve the
use of technical terms beyond the grasp of many jurors. In libel cases, for example,
an average juror may not be able to appreciate the subtle meanings of the offending
words—are they statements of fact or merely comments? In addition to reaching a
decision, a libel jury has to decide the amount of damages which a successful
plaintiff should receive, although they have no training in this aspect and the judge is
only allowed to give advice or guidance in general terms. The courts, however, do
have power to substitute the sum awarded, if it appears to the court that the jury’s
award is excessive or inadequate.

Jurors may be easily convinced by the manner and presentation of the barristers
during the trial, or be persuaded by a forceful or belligerent foreman when locked in
the jury room.

In some trials, for example motoring offences. juries have a sympathy with the
accused. They may be fellow motorists and think, “There, but for the grace of God,
go I".

Although jurors receive payment for travelling expenses, etc., and an allowance for

loss of eamings, it is probable that many people suffer financial loss.

The period of jury service may take many weeks and this may place a strain on
certain jurors, such as mothers with very young children or the more elderly. There
is a danger that jurors may “‘agree’ with a verdict 1o bring a quicker end to the trial.
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(f) Jurors may experience frustration in having 10 wait in a court building for many days
before being called 1o serve, and possibly never being called during the period of
-heir service,

(g) Cover by television and newspapers of important or controversial trials may influence
jurors. Although jurors should not discuss the case during the course of the trial, it is
practically impossible to avoid the opinions of reporters and newsreaders.

(h) Jurors may suffer from post-traumatic stress disorder in the period after trials which
involve horrific crimes, such as murder and rape, and in which the jury is exposed to
graphic, gruesome details and photographs of the crime. In America jurors can receive
psychiatric counselling directly after the trial is over, but in Britain this facility is not
generally available and disturbed jurors have to cope as best as they can. Following the
Rosemary West murder trial in 1995, jury members were offered counselling.

(i) It is possible for a black person to be tried by a wholly white jury. There has been a
move to abate this possible disadvantage by ensuring (hat a certain number of non-
white jurors are selected for a panel, although the actual selection for a particular
case is still by ballot from the total jurors on the panel.

There is a suggestion that trials by judges alone would probably produce more correct
decisions than trials before juries. This would eliminate any fear that members of the jury
are in the pay or under the influence of the accused, and it may also solve many of the
disadvantages mentioned above. It is an offence to do anything to harm or intimidate a
juror or witness in criminal proceedings. This offence incurs a maximum penalty of five
years' imprisonment or an unlimited fine or both.

“Jury Nobbling”

It should be noted that the Criminal Procedure and Investigations Act 1996 provides that if a
person has been aquitted of an offence by a jury, and a witness or juror has been intimidated
during the proceedings of the case, the High Court has power to quash the aquirttal, if it appears
to the court that, but for the intimidation, the aquittal would not have taken place.

Lay Assessors

Lay assessors are qualified persons with expert knowledge, who are called to help or assist
a judge in a case which needs special technical knowledge or expertise. They are mainly
employed in the Admiralty Court and are known as nautical assessors.

REVISION TEST

I. What is the title of the judges who may hear appeals in the House of Lords?
2. Who is head of the Queen’s Bench Division of the High Court?

e e M A
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89 SPECIMEN EXAMINATION QUESTIONS

May a justice of the peace hear a case before the Crown Coun?
Name the three main functions of the magisirates’ eourts,

State the titles of the two Law Officers.

Name wo civil remedies.

What are the two qualifications to serve on a jury?

e ol

Name the persons who are ineligible for jury service.

SPECIMEN EXAMINATION QUESTIONS

1. {a) Explain the financial requirements for deciding whether a civil dispute goes to the
High Court or a county court,

(b) Outline the procedure, and the financial restrictions, when a person wishes to sue
another person in the small claims court.

2. {a) Describe the work of lay magistrates in both criminal and civil matters.

(b) Discuss the advantages and disadvantages of using lay persons instead of
employing professional lawyers.

3.{a) The C.J.A. 1991 provides a statutory structure for courts 10 follow when deciding
an appropriate sentence. Discuss the provisions with respect 1o imprisonment and
fines.

{b) Outline other sentences which the courts may impose.

4. (a) Explain the differences between legal aid and legal advice and assistance.

(b) What is the purpose of a legal aid scheme? Do you think the present system is
achieving these aims?

5.

Cases which require a hearing can be tried in a variety of different courts, including
the Magistraies or Youth Court; Crown Court; County Court or High Court. Disputes
can also be settled in one of a range of specialist tribunals.

In each of the following cases, state which court or tribunal would try the case, and
briefly explain why you have chosen this particular venue.

{a) Gregory, aged 16, has been charged with the murder of his younger brother.

(b) Jameila claims that she has been ignored at work for promotion. either because she
is black or because she is a woman.

(c) Nazir is involved in a car accident caused by Donald’s negligent driving. Nazir
has been told that he should be seeking damages of around £35,000.

(d) Justin and his next-door neighbour, Benedict, are involved in a heated argument
where blows are exchanged. Neither has a criminal record and the prosecution is
suggesting that both should be bound over to keep the peace. SEG 1997

6. Why have administrative tribunals been established? What are the advantages over
the other courts of law?

T Ry i S
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7. How is a jury formed? Siate the qualifications required to be called for jury service
and name the class of people who are ineligible, disqualified or excused as of right.

8. Compare the training and work of solicitors and barristers.

9.

Cases which require a hearing within the English legal system can be heard before a
variety of people. These people include tribunal members, magistrates, district judges,
circuit judges, High Court judges, Lords Justices of Appeal and Law Lords.

In each of the following situations, briefly explain who would hear the case and
where it would take place.

(a) Georgina bought an expensive stereo system, costing £750, from her local
electrical shop. After two weeks, the stereo broke down and the shop is refusing 10
deal with the situation. Georgina is intending to sue to get her money back.

(b) Hetiie was annoyed when she was passed over for promotion at work, despite
being the best qualified. She is claiming that she was ignored because she is black.

(c) lan, aged 17, has been arrested and charged with the theft of £8000 worth of
computer equipment.

(d) Janghir has been convicted of murder. He is now planning to appeal against his
conviction. SEG 1998

SPECIMEN ANSWER
Question 2(a) (above)

A magistrates’ court has three main criminal functions. Magistrates preside over the court
of petty sessions, which deals with minor offences that can be tried summarily and carry a
maximum penalty of not more the six months’ imprisonment andfor a fine. A summary
offence means that the magistrates may hear the case without sending it for Lrial to the
Crown Court.

Magistrates hear most criminal cases, in addition to those above, where their function is
to judge whether or not there is sufficient written evidence t send the case on to the
Crown Court. The court may hear oral representations if the accused is unrepresented or it
is a difficult case.

Their other main criminal function is the youth court, which deals with children {10-14 years)
.and young persons (14—17), and in which the procedure is not so formal as in the other courts.

SUGGESTED COURSEWORK TITLES

Describe the work of the magistrates’ court and explain how magistrates are chosen

for appointment. Could you suggest other ways of appointing magistrates that would
improve the system?

e e 5L
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o1 SUGGESTED COURSEWORK TITLES

Describe the training and work of barristers and solicitors. Discuss the a2rguments
for, and against, the legal profession being fused into a single profession.

Explain how a jury is formed and describe its function in relation to the judge.
Discuss the advantages and disadvantages of the jury system, and consider Lhe effects .
of trial by a judge alone. !

Describe the legal aid and advice available in civil and criminal cases. Discuss the
purpose of the system and consider whether or not the present scheme fulfils its
purpose.
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4 | Legal Personality

A legal system exists for the subjects or persons within the State; in English law there are
two classes of persons; human or natural beings, and corporate beings. The latter, called
corporations, are artificial persons but they are recognised as having a legal status within
the legal system. A corporation is comprised of human persons but has a legal existence
separate from them.

Although all persons in Britain have a legal status, not all persons within the community
have the same status. As will be explained later in greater detail, in many aspects of law,
children are treated differently from adults, and the mentally ill are treated differently from
normal, sane persons. Generally, the legal status of a human person starts at birth and ends
at death, but an unborn child has certain rights, and certain intentions and rights of a person
are protected after death (e.g. ensuring that provisions in a will or trust are carried out).

CHILDREN

The age of majority is 18 when, generally, full legal status is acquired. Below 18 the age
limit for legal responsibility and rights varies according to the particular section of law in
question. The reason that young people do not have full legal status is not Lo prevent or
curb their activities, bur to protect them. Students will come across many names used to
describe persons under 18, infants, minors, young persons, juveniles, children, etc., but in
the main they all mean the same thing, a person who does not have full legal capacity.

1. Crime
A chitd under [0 is deemed to be incapable of commiiting a crime. The Crime and Disorder
Act 1998 abolished the rebuttable presumption (doli incapax) that a child aged 10-13 is

incapable of committing a crime. A child aged 10 or over is liable for criminal prosecution, but
special procedures are taken with regard to the trial and punishment, (see p. 54).

2. Legality
(a) Legitimate Children

A child is legitimate if the parents were married at the time of conception or birth, even if
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the marriage was later declared void, provided that either of the parents reasonably believed
the marriage 10 be valid.

(b) Hlegitimate Children

A child bom of parents who were not married to each other at the times stated above is
illegitimate. If the mother is married. there is a presumption that her husband is tbe father,
but this muay be rebutted by evidence, such as the husband being out of the couniry for
more than a year before the birth. An illegitimate child bas the same rights as a legitimate
child to an intestacy of either parents, and may claim as a dependant within the provisions
of the Inheritance {Provision for Family and Dependants) Act [975. Furthermore, if a will
makes a bequest to “‘my children’’, illegitimate children are included. A legal disadvaniage
for illegitimate children is that they cannot succeed 1o a title or any property attached to the
title.

{c) Legitimation B

An illegitimate child may be legitimated by the subsequent marriage of the parents and is
then considered to be a legitimate child with the same rights.

(d} Adoption

Children who have been legally adopted have all the legal rights as if the adopters were the
natural parents.

3. Contract

A contract between an adult and a minor is binding on the adult, but it is not binding on
the minor, unless it is for necessaries (food, clothes, etc.) or for the minor's benefit
(training, education, eic.). A minor may make contracts to own moveable personal property
(records, cars, etc.), but a minor cannot legally own land.

4. Tort

Minors are not so well protected in tort and the age of the person is not as important as the
mental understanding of the specific individual. Obviously a young child cannot be
expected to show the same standard of care in negligence as an adult, and conversely, an
adult may have 10 show greater care with respect to children than with other adulis.

5. Marriage

A requirement of a valid marriage is that both parties must be 16 years of age or over. If
either of the parties is under 18 they must have the consent of both parents, if alive. Should
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parenis unreasonably refuse consemt, the children may apply 1o the magistrates for
permission to marry. A marriage is void if either party is under 16 at the time of the
marriage, even if it is discovered many years later and it was a genuine mistake. The fact
that they had parental permission would not change the sitation, but if 17-year-olds marry
without parental consent the marriage is valid.

It may seem unreasonable to declare a marriage void after many years, but there could
be a situation when one of the “*‘married” couple died and another person could benefit on
an inlestacy, (see p. 259).

6. Litigation
A minor may not personally bring a civil action, but must do so through a “‘next friend™”

(usually a parent) and defend an action through a “‘guardian ad litem”. Minors under 17
may not apply for legal aid, although their parents or guardians may do so on their behalf.

7. Other Restrictions on the Rights of Minors
(a) Voting and Jury Service

Young persons cannot vote at a local or parliamentary election, or be selected for jury
service until they are 18 and their names appear on the electoral role.

(h) Wills

Generally, persons under 18 cannot make a valid formal will, although they may be
competent to sign as a witness 1o a will.

(c) Passports

A British passport may be obtained at the age of 16, although children under this age are
usually included on their parents’ passports.

(d) Driving

A person must be 17 to obtain a licence to drive a car or motorcycle, although a person of
16 may obtain a licence to drive a moped.

(e) Drinking

Persons under i4 are not allowed in bars of licensed premises, and persons over 14 and
under 18, although allowed to enter a bar may not be served with, or drink, alcohol.
Persons over 16 may consume certain drinks if served with a meal.
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{f) Gambling

Persons under |8 are not allowed in betting shops, gambling clubs or casinos, and they may
not gamble in bars of licensed premises. A person under 18 may attend a club licensed to
play “‘bingo’ only, although they may not play or take part in the activity. A person under
16 may not buy a National Lottery ticket.

{g) Cigarettes

Although it is not an offence for persons under 16 to smoke, shopkeepers may not sell
cigaretles or tobacco to persons apparently under this age, whether or not they are for their
own use.

(h) Fireworks

A shopkeeper may not sell fireworks to persons under 16,

{i) Tattooing 2

Persons under 18 may not be tattooed.

BANKRUPTS

A

The Insolvency Act {986 provides that an individual may be bankrupt if he cannot pay the
debt on which the creditor’s bankruptcy petition is based. If the debt cannot be paid the
courts will make a bankruptcy order, by which an outsider (a trustee in bankruptcy) or the
official receiver will find out the to1al amount of the bankrupt's debts and the total amount
of assets. The assets, nearly everything owned privately or in business, are then distributed
10 the creditors in a laid down order of preference. The first to claim are any employees for
wages, etc., then the Iniand Revenue, then the Department of Health and Social Security for
any national insurance contributions, followed by the local council for rates, any creditors
who secured their loans against a particular asset {¢.g. the house) and lastly, the unsecured
creditors. When there is sufficient cash to settle all but the unsecured creditors, the latter
receive a share of what is left, which is usually 10p to 15p for every pound owed. If, for
example, it was 10p in the pound, a creditor for £500 would only receive £50. If there are
no assets left for the unsecured creditors, they receive nothing.

When adjudicated bankrupt, bankrupts are disqualified from certain rights which were
previously exercised:

(a) They cannot sit or vote in Parliament, either the House of Commons or House of
Lords.
(b) They cannot become a member of a tocal council or become a justice of the peace.

(c) They may not be a director of a limited company or take part in its management.
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(d) They may not obtain a loan over a certain figure or make a contract without
declaring their bankruptcy. It is a criminal offence to ignore this requirement.

Previously, some of these restrictions could last during a bankrupt’s entire lifetime, but,
the Insolvency Acts [985 and 1986 provided thal anyone who has been a bankrupt for 10
years is automatically discharged. The bankrupicy courts may later review a bankrupt's
position periodically, and make suggestions with the aim cf restoring the bankrupt to full
constitutional rights,

PERSONS OF UNSOUND MIND

The legal capacity of the mentally ill varies with the different branches of law and, in many
ways, it is similar to the capacity of children,

1. Crime
A persen who can show that he did not understand, or did not know that he was doing
wrong may plead insanity, and the court will find that he is “not guilty by reason of

insanity” (see p. 230 for the M’'Naghien Rules and the defence of diminished
responsibility).

2. Contract

A person of unsound mind will be liable on contracts for necessaries but other eontracts
may be avoided, if it can be shown that the other party was aware of the mental illness.

3. Tort

Unless mental intent is necessary, a persen of unsound mind would be liable in tort because
the aim of tort is to compensate the injured person, not to punish the person who
committed the tort.

4. Litigation

Actions on behalf of a person of unsound mind must be brought in the name of the next
friend, and defended by a guardian ad litem.

THE CROWN

Monarchy exists when the power of government rests in one person. The United Kingdom
is a Monarchy but the Queen is a constitutional Monarch, which means that the powers and
duties conferred on her may only be exercised on the advice of her minisiers.
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The Queen has two distinet legal personalities. She is a natural person in her personal
capacity, and she is a corporation sole in her public capacity.

{a) The Queen in a personal capacity "can do no wrong". This means that the Queen
cannot be brought before a British court. beacause technically the courts are the
Queen’s courts and the judges are appointed by her.

(b) The Queen in her public capacity is usually referred to as the Crown The legal
person is the corporation sole. which evolves to eaeh person wearing the Crown.
When there is a change of Monarch all Crown property is vested in the new
Monareh. Although the Queen in her personal capacily may not be sued in court.
the Crown and its agents may be sued. The Crown Proceedings Act 1947 permits
the Creown to be sued for breach of coniract, and for torts caused by Crown agents
and servants in the course of their employment.

CORPORATIONS

Corporations are artificial persons that have a corporate legal existence completety separate
from the human beings that created and administer them. There are two types of
corporations.(a) corporation sole and (b) corporation aggregate.

(a) A corporation sloe consists of one human person at any one time, but when the
human member loses office the title passes on to a successor.It is therefore, the title
or office whieh is the legal person, and the human holds the property and carries out
the duties while in office. When the holder dies, resigns or retires from office, the
corporation sole continues and the property and powers are vested in the new helder
of the office.

(b) A corporation aggregate consists of more than one person, who are usually called
members. As with a corporation sole, it is the corporation which has the legal
existence separate from the membership. The human membership may change from
day to day, but the corporation is unaffected. The Institute of Chartered Secrctaries
and Administrators, local councils. Railtrack and all limited companies are examples
of corporations aggregate.

Ways by which Corporations are Created

1. By Royal Charter

The Monarch has the power to create corporations by Royal Charter, and in the past,
trading companies such as the Hudson Bay Company and the East India Company werc
formed in this way, The British Broadcasting Corporation was granted its Charter in 1926.
The power is used mostly these days to creatc professional bodies, which usually have the
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word “Chartered™ in their title. For example, the Institute of Chartered Accountants, and
the Chartered Insurance Institute.

2. By Special Statute

A specific Act of Parliament creates a specific or particular corporation. Most of the early
railway companies were created in this way and it is now used to crcate the nationalised
industries, such as the National Coal Board and local government councils,

Corporations sole are now created by special statute, as are corporations aggregate which
in the past would have becn created by Royal Charter.

Unlike the B.B.C. the Independent Television Authority was established in 1964 by the
Television Act,

3. By Registration under the Companies Acts

The Companies Acts provide the means for a group of persons to create a corporation. This
method is used as an alternative to the ways mentioned above. Most registered corporations
arc trading companies wishing 1o acquire the advantages of limited liability, and thcy are
easily recognised by the last word of their nume being “"Limited”. For example, “‘Smith &
Jones Limited”. The Companies Act 1985, s.25 requires all new public companics and
existing public companies to include at the end of their names *‘public limited company”
or the abbreviation p.l.c. If a public company has its regisiered oftice in Wales, the ending
will be “cwmni cyfyngedig cyhoeddus™, or the initials c.c.c. A public company must have
a share capital of a1 least £50,000.

It is not only trading companies which take advantage of this method of incorporation,
many charitable organisations and professional bodies, not created by Charter, are registered
under the Companies Acts to acquire perpetual existence. An example of this kind of body
is the Associated Examining Board which is a company limited by guarantee.

Effect of Incorporation

(a) A corporation has a distinct existence separate from the persons who are its
members.

In Salomon v. Salomon & Co. Lid (1897) Salomon had for many years been in
business as a boot manufacturer and leather merchant. The firm was solvent and he
formed a limited company; the memorandum of association was signed by Salomon,
his wife and five children, each holding one share. The boot business was sold to the
company for £30,000; 20,000 £1 fully paid-up shares. which were allotted to
Salomon, and £10,000 secured by a debenture.

The company fatled and went into liquidation. The company’s assets of £6,000 were
insufficient to repay the dcbentures and the unsecured creditors, who were owed
£8,000. The liquidator claimed that the company and Salomon were the same person
and that the debenture held by Salomon should be ser aside.
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It was held that the company was a separate legal entity, different altogether from
the members, and although after incorporation the business was exactly the same as
before, the company in law was not the agent of the members. Therefore, as the
company was properly registered. Salomon, as the debenture holder, was entitled to
the available assets.

(b) A corporation may carry on business as an ordinary person, but its activites may be
limited by the Charter or statute.

(i) Chartered corporations have the rights and duties of ordinary persons and may
carry on any activities that are not specifically forbidden, or are against the spirit
of the Charter.

(i) Statutory corporations must limif their activities to the powers expressed in the
creating statute. Any act outside the scope, or beyond the powers of the statute is
said to be ultra vires, and void.

(i) Registered companies" activities are regulated by two documents; The
Memorandum of Association , and the Articles of Association.

The Memorandum of Association governs the company’s external activities and its
main claues provide information on the name and address of the registered office
of the company, the objects of the company, the members” limited liability and the
company’s share or capital structure.

The objects clause states the purposes for which the company was formed and lays
down its powers to attain them. The Companies Act 1989.s.110. provides that a
company does not have to state the specific trade or business it intends to carry
on, but may state in the objects clause that the company may earry on "any"
trade or business whatsoever, and the company has the power to do all sueh things
as are incidental or conducive to the carrying on of the trade or business. A
company may also amend its objects clause for any purpose.

The Articles of Association govern the internal administration of the company, on
such matters as procedures of meetings, the appoiniment of directors, etc.

{c) Although a corporation cannot physically commit a crime or act in a tortious
manner, it may be liable for the wrongs of its human agents. Thereofore, a
corporation may be prosecuted for breach of duty under the Heaith and Safety at
Work,etc. Act 1974, or for defective motor vehicles on the highway. A company
may be vicariously liable for the tortious wrongs of its agents and employees in the
ordinary course of their employment(see p.202). A company could be liable if its
van driver was negligent while on company business and caused damage to another
person’s motor vehicle. A corporation may sue and be sued in its own mame.

(d) A corporation has perpetual succession, which means that it continues to funeiton
until definite steps are taken to end its existence. The changing membership does not
affect its existence, and the corporation will remain although a member or members
have died. resigned, retired or transferred their intercst to other persons.
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UNINCORPORATED ASSOCIATIONS

There are many forms ol unincorporated bodies. e.g. cricket clubs, dars clubs, chess clubs,
All sports and pastimes will probably have a club of some size. small or large. They consist
of groups of people joined logether to follow their common interest. Unincorporated
associations diffcr from corporations in that they do not have a legal entity separate from
their members, and the law regards the associations as o group of individuals who all share
the legal responsibility.

When a member of a club makes a contract on behalf of the club, that individual is
personally liable to the other party, although the whole commiuee who authorised the
contract may be jointly liable. Generally. a member who commits a tort s personally liable,
but a committee who authorised an act which leads to a tort may be liable.

[n addition to sporting and social clubs, there are large professional associations which
are treated legally in a similar way.

PARTNERSHIPS

The Parinership Act 1890. defines a partnersh'ip as a “relationship which subsists between
persons carrying on a business in commen with a view of profit”. It is the aim of making a
profit which is important, and it is this which distinguishes a partnership from the clubs and
societies just mentioned.

A parinership has no separate legal entity and although the courts do allow a firm to sue
and be sued in the name of the parinership, all partners are lmble both individually and
collectively. for the legal liabilities of the firm.

Principal Differences Between Partnerships and Registered
Companies

1. Profit

A partnership must have the intention of making a profit. This is not necessary with a
company. and many charitable organisations are regisiered companies.

2. Perpetual Succession

A company, being a legal person, continues to exist regardless of its changing membership.
A partnership may end with the death or resignation of a partner.

3. Membership

A pannership may not have more than 20 members (banking partnerships, only 10),
although certain professions, such as accountants. solicitors and members of the Stock
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Exchange, may apply 10 the Department of Trade to have more than 20. A limited company
must have a minimum of two members, but there is no maximum number.

4. Transfer of Shares

Generally, shares in a company may be easily transferred to another person, but a partner
may not introduce another partner in his place without permission of the other pariner or
partners.

5. Limited Liability

A member of a company is liable for company debts only toc the extent of the unpaid
amount of the shares. If the shares are fully paid, the member has no further liability. A
partner is personally liable for all parinership debts, and any private assets outside the
partnership may be used to settle the partnership’s liability.

6. Termination or Dissolution

A company is wound up either compuisorily, when creditors ask the courts to end the
existence of the company because it may be the only way of recovering the debts; or
voluniarily, when the company decides to discontinue its existence. A partnership may end
by death or bankrupicy of a member, or by agreement, or at the end of an agreed period of
time for which the partnership was created. The court may also terminate a partnership if it
considers it ““just and equitable” to do so.

TRADE UNIONS

A trade union is a group of persons who join together to better their working conditions by
collective bargaining. Originally, trade unions were considered unlawful organisations in
restraint of trade. In modern times they have legal recognition and are a very necessary and
powerful part of the country’s labour force.

A union may be sued for contract in its own name, but the liability rests with the
members, similar to other unincorporated associations. The Trade Union and Labour
Relations Act 1974 provides that collective agreements are presumed not to be legally
binding uniess they are in writing and expressly provide for such an intention.

NATIONALITY

Briush nationality gives a person the right to vote; to be a Member of Parliament; to travel
to and from the country and all other rights bestowed on a citizen. The British Nationality
Act 1981 provided that United Kingdom citizenship may be acquired:

.
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1. Acquisition by Birth or Adoption

A person bomn or adopted in the United Kingdom after the commencement of the Act shall
be a British citizen if at the time of the birth or adoption the father or mother is;

{a) a British citizen, or

(b) settled in the United Kingdom.

2. Acquisition by Descent

A person born outside the United Kingdom shall be a British citizen if at the time of the
birth the father or mother is a British citizen (other than by descent).

3. Acquisition by Registration

The following persons may apply to the Secretary of State to be registered as a British
citizen:

(a) a minor whose mother or father was a British citizen by descent and that parent’s
mother or father was a British citizen other than by descent.

(b) a British Dependent Territories citizen or British Overseas citizen who has been in
the United Kingdom for five years prior 1o the application for registration.

(c) Acquisition by naturalisation. The Secretary of State may grant British citizenship 1o
a person of full age and capacity if he is satisfied that he is of good character, has a
sufficient knowledge of the English or Welsh or Scottish Gaelic language, has lived
in the United Kingdom for more than five years and his home, after being granted
British citizenship, will be in the United Kingdom.

Section 11 of the Act provides that a person who immediately before commencement of
the Act was:

(a) a cnizen of the United Kingdom and colonies, and

(b) had a right of abode in the United Kingdom under the Immigration Act 1971, as
then in force,

shall at commencement of the Act become a British citizen.

It is normally the domicile {where a person permanently lives) that decides the
jurisdiction of the civil law, regardless of nationality. Therefore, the laws of marriage.
contract, tort, taxation, etc.. depend, not on citizenship, but on domicile.
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REVISION TEST

1. Name the two contracts which are binding on a minor.
May a child under 10 be found guilty of committing a crime?
Name two ways by which citizenship of the United Kingdom may be acquired.

Which leuers or words must end the name of a registered public company?

Name three ways by which a corporation may be creared.

SPECIMEN EXAMINATION QUESTIONS

1. How does the law aftect minors aged 16 and over, who wish o get married?

2

2. “The Queen can do no wrong”. Explain the meaning of this statement, Are there
any occasions when the Queen or the Crown may be subject to the law?

3. The names of many businesses end with the abbreviations Lid. or pl.c. What do
these initials mean and what legal effect do they have?

SPECIMEN ANSWER
Question 1 (above)

A requirement of a valid marriage is that both parties musi be 16 yeurs of age or over. If
either of the parties is under 18 they must have the consent of both parents, if alive. Should
parents unrcasonably refuse consent, the childen may apply to the magistrates for
permission to marry. A marriage is void if either party is under 16. even if it is discovered
many years later and it was a genuine mistake. The fact that they had parental permission
would not change the situation, but if [7-year-olds marry without parental consent the
marriage is valid.

SUGGESTED COURSEWORK TITLES

Expiain the law generally with respect to minors, and discuss the reasons why they are
treated in law differently from adults. Do you agree with the present situation?

How may British nationality be acquired? Do vou think the current law meets the
needs of the present day?
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RIGHTS AND DUTIES OF THE INDIVIDUAL

h is often said that we live in a free society and, therefore, individuals in the United
Kingdom have [reedom of speech; are free to choose where to live; may vote for whom
they wish and associate with whom they wish. These freedoms are denied 1o citizens of
some countries. [t must be noted, however, that they are not absolute rights in this country,
because most freedoms of the individual are subject to some restriction, large or small.

It is also contended that all rights of the individual have a corresponding duty. You have
the right of freedom of speech, and the rest of the community has a duty not to prevent you
from speaking.

On occasions the freedoms or liberties of the individual may conflict with the needs of
the community as a whole, and in such cases the right will be restricted by Parliament or
the courts.

FREEDOM OF THE PERSON

The liberty of an individual is presumed to exist in this country unless a specific law
dictates otherwise. This means that a person is entilled to be free from arrest or detention
unless there are justifiable reasons. or the individual agrees to the loss of freedom.

Reasons justifying loss of liberty would include (a) arrest by warrant, (b} imprisonment
following conviction in court, or {c} detention of a person in need of care (a child, or
person of unsound mind).

It is also possible 1o arrest a person without a warrant where it is reasonable o suspect
the person has committed an arrestable offence (see p. 212).

Sometimes the police or armed forces are given special powers by Parliament to intern
people, as happened during the recent troubles in Northern Ireland. Subject to such
provision. however, a person is arrested with the intention of being brougbt before a court.
and it this does not happen the prisoner has the right to apply for a writ of haheas corpus.
The effect of this writ is that the prisoner must be brought before a court or judge
immediately in order to see if the detention is justified, or whether the prisoner should be
released.
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FREEDOM OF SPEECH

This freedom is probably the best known and most frequently quoted. The right covers all
forms of communication, speech and writing. in many cities and towns, there are areas set
apart for individuals to talk about matters of public interest; the most famous is “*Speakers’
Corner” in Hyde Park, London.

Although we are chiefly concerned with the individual's rights, the importance of
freedom of speech in newspapers and broadcasting must not be forgotten. In certain
countries the news media are controlled by the government, and therefore, these countries
do not have a "*free press™. ’

In this country the press has freedom of speech and may cven be politically biascd, but
broadcasting must have no political bias and programmes should give a balanced argument.

Like other rights, freedom of speech is restricted. An individual may say or write what
he wishes provided he does not break the civil or criminal law. Examples of the restricrions
are as follows:

1. Defamation

An individual has the right to protect his reputation and the tort of defamation provides the
legal means of stopping another individual from making false statements to third parties
(see p. 198). Defamation may be a crime (criminal libel) if the staiement is likely to cause,
or lead 1o, a breach of the peace. Slander, which is the spoken word, may also be a crime
if the statement would create an offence such as treason or sedition.

2. Censorship

Certain Acts of Parliament restrict the absolute right to perform plays and films. There is no
censorship of plays, but the Theatres Act 1968 makes it a criminal offence to present an
obscene play which is likely to corrupt or deprave any individual in the audience. The
Auormney-General must consent to the prosecution, and defendants may claim as a defence
that the play has artistic or literary merit.

There is no such proteciion for the showing of films. and at present anyone may starl an
action in respect of an alleged obscenity. Many people consider that the film industry
should have the same rights as the theatre in this matter. Local authorities decide if a Rlm
is suitable for showing 1o the public, and they also have the responsibility of granting
licences for premises used for showing films. A local authority may (but is not bound 10)
rely on the grading given by the British Board of Film Classification,

3. National Security

Certain persons {mostly civil servants) who by the nature of their employmem have
acquired knowledge which if made public would jeopardise the safety of the State. are
forbidden by the Official Secrets Acts from disclosing this information, and are subject te
prosecution if such information is disclosed.

The mass media (broadcasting and the press) are similarly liable for prosecution for
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publication of information in breach of the Official Secrets Acts. Although there is no direct
censorship of the press, the issue of a D" notice informs the press that the information in
the notice should not be published.

In recent years the Government obtained an injunction to restrain the publication of “The
Spy Catcher”, a book writlen by Peter Wright, formerly of MI5. An injunction was also
granted restraining certain newspapers from publishing extracts from the book.

4. Obscenity

It is an offence to publish any obscene material which is likely to deprave or corrupt
persons who have read, seen or heard the material. Tt 1s a good defence to show that the
publication was for the public benefit, in the interests of science, literature, art or some
other area of public interest.

5. Horror Comics

The Children and Young Persons (Harmful Publications) Act 1955 makes it an offence to
publish stories (in words or pictures) which show viclence, crimes. cruelty, etc., which
would be harmful to the minds of voung readers.

6. Indecent Photographs of Children

It is an offence to take, distribute, possess or show indecent photographs of children. This
includes pornography produced on videos, computers and other means of storing material
electronically, other than on magnetic tapes or discs. The aim of the restrictions is 1o
protect children against exploitation by the taking of indecent photographs. films, videos
and indecent simulated photographs created on compulers.

FREEDOM OF ASSOCIATION

As a general rule an individual in the United Kingdom is free to associate with other
individuals for any reason, whether it be soctal. political, business or concerning trade
unions. It is the right of individuals to form an association in direct opposition to another
association. For example, employers in a particular industry or trade may join together for
their common good, and their employees may form a trade union for the collective strength
to bargain with the employers’ organisation.

Similar to the other rights, this freedom only exists if an association’s objectives and
aims, and methods of achieving them, do not break the law. Examples of illegalities are:

(a) It is the right of employees w withhold their labour (go on strike) but certain
workers are subject to Acts of Parhament which make it an offence to strike. The
police may not strike and workers in certain nationalised industries are similarly
affected if their action would cause danger to the public.
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(b} It would be a breach of contract 1o strikc without giving the proper period of notice.
Although technically an employer could sue employees for such a hreach, in reality
it is very unlikely.

(c) An association which is a secret socicty and has illegal objectives and administers
unlawtul oaths is not permitted.

It is possible that there may be a change of law, so that. although membership of a
certain association was legal, a later change of law could make membership illegal. For
example, in 1984 the Government dcereed 1that civil servants at the Government
Communications Headquarters at Cheltenham had o resign from their union. The purpose
was 1o stop strikes which, it wus contended, could jeopardisc national security.

FREEDOM TO WORSHIP

An individual in the United Kingdom may follow any religious creed. and it is generally
illegal to discriminate against a person because of a religious belief. 1t is possible for some
aspects of a religion to be opposed to the law. In some countries a Moslem man may have
four wives (polygamy) but in this country a man. regardless of his religion, may only
marry one {monogamy). A sikh is required by his religion 1o wear a wrban, and the law of
the United Kingdom requires a motorcyclist o wear a safety helmet; therefore it can be
seen that a conflict beiween religion and law arose whenever a Sikh rode a motorcycle.
After many protests hy the Sikh community in this country the law was changed 10 grant
an exception from wearing a helmet to drivers who objcct on this religious ground.

It may appear strange, but an exception to the principle of freedom of worship is the
Monarch, who must be a member of the Chuich of England.

FREEDOM OF MEETING AND PROCESSION

Members of the public are free to demonstrate, unless in doing so they break the law. The
following are examples of illegal meetings:

(a) If two or more persons meet to perform an illegal act. this is known as conspiracy te
comntil a crime.

(b) Riot is committed when [2 or more persons present together use or threaten to use
unlawful violence for a common purpose and cause a person of reasonable firmness
present at the scene 1o fear for his personal safety.

(¢) Violenr Disorder. This offence is committed when three or more persons present
together use or threaten o use unlawful violence and their joint conduct would cause
a person of reascnable firmness 1o fear for his personal safety.

{d) Affrav. One or more persons are guilty of affray if they use or threaten unlawful
violence towards another and the conduct is such that would cause a person of
reasonable firmness present at the scene to fear for his safety.
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{c) I is unlawful for 50 or more persons to mect within one mile of Westminster when
Parliament is in session.

(') The Public Order Act 1986 provides that seven days’ written notice must be given to
hold a public procession. unless it is not practicable to give the advanced notice. The
police may, if it is believed the procession may result in serious public disorder or
eause serious damage to properly. give directions to prevent the disorders. such as
changing the route or prohibiting entry to any public place.

A chief officer of police may apply 1o the council of the district for an order
prohibiting the holding of & public procession in the district for a period up to three
months,

(g) Unlawful meetings exist when torts are committed. If a meeting obstructed the
highway it would be the 1ot of nuisance. Similarly a meeting on another person’s
land may be the tort of trespass.

PUBLIC ORDER RESTRICTIONS

Trespass to land is not generally a criminal offence and is usually treated in the civil couns
under the law of tort (see p. 193). The Criminal Justice and Public Order Act 1994
introduced several new offences with regard to trespassers.

1. Trespass on Land

The above Act provides that a senior police officer may ‘direct trespassers to leave land’ if
the trespassers are present with the intention of residing on the land and the occupier has
taken reasonable steps 1o ask them lo leave, and

(a) any of the trespassers has caused damage to the land or any property on the land; or

(b) any of them has been threatening, insulting or abusive: or

(c) they have at least six vehicles on the land.

Trespassers who fail to follow the dircction 10 leave the land or who trespass on the land
again within three months are suhject w a maximum penalty of three months’ imprisonment

and/or a fine. In addition, the police may seize any vehicle that the trespasser has failed to
remove under the direction.

2. Raves
The police bave powers with regard to raves where:

(2) 100 or more persons gather on land in the open air (whether trespassers or not);

(b) amplified music is pluyed with or without interruption during the night,
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{c) the music. because of its volume, duration and timing, is likely 10 cause serious
distress to the inhabitants of the locality.

The police have powers to “direct” peoples assembling on the land for u rave to leave
and take any vehicles and properly with them. Any person who fails to leave the land as
soon is reasonably practicable, or enters again within seven days. is liable for a maximum
penalty of three months’ imprisonment and/or a fine. The police also have powers 1o seize
and remove any vehicles or sound equipment which has not been removed as directed.

3. Aggravated Trespass
This offence takes place when a person trespasses on land and does anything intended to;

(a) intimidate people and deter them from engaging in lawful activity; or
(b)y obstruct a lawful activitv: or

(c) disrupt a lawlul activity.

A lawful activity is defined as one whieh may be carried oul without committing an
offenice or a trespass.

The police may remove people from the land who are committing aggravated \respass
and the maximum penalty for the offence is three months’ imprisonment and/or a fine.

The offence would probably apply 1o people who attempt to sabotage a fox or deer hunt.

4. Trespassory Assemblies

This applies when at least 20 persons assemble as trespassers on land to which the public
has limired or no right of access and takes place without the permission of the occupier of
the land. If a chicl officer of police believes that such an assembly is to be held and may
resuli in either:

(a) serious disruption to the life of the community, or

(b) significani damage to Jand. buildings, or monuments ol historical, architectural,
archaeological or scientific importance.

an application may be made to the local district council for an order prohibiting all such
asscmblies for a maximum of four days.

Anyone who organises such an assembly is liable 1o three months’ imprisonment and/or a
fine. Anyone taking par in the assembly is liable to a fine.

An example of this olfence could be an assembly w a site such as Stonehenge.

5. Unauthorised Camping

A local authority may direct people living in vehicles:




111 PROTECTION OF RIGHTS AND FREEDOMS

(a) on locul land forming part of the highway; or

{b) on unoccupied land or occupied land without the consent of the occupier.,

1o leave the fand and remove their vehicles and property.
A magistrate’s court may make an order requiring the removal of the olfenders. their
vehicles and property. Any person wiltully obstructing the eviction is ltable to a finc.

PROTECTION OF RIGHTS AND FREEDOMS

The protection of an individual's rights is provided by many Acts of Parliament and by the
courts. In addition, there are societies and agencies whose aims are 10 ensure that the
individual's rights are maintained and preserved.

Protection by Parliament

in the United Kingdom there is no guaranteed protection from Parliament, as any Act of
Parliament can be repealed. and there is no safeguard that a law will not be changed. Some
countries, such as the United States of America, have a written constitution where a Bill of
Rights lays down the individual's rights, and which is ditficult to change. Parliament is not
bound by any such restriction and may legally change the law by passing an Act. In
practice, however, it is very unlikely that any British government would repeal any law *
which protected an individual’s rights if it did not have the support of the majority of the
country. The writ of habeas corpus was created by Parliament in 1679, and it s
inconceivable that this safeguard would be repealed unless replaced by another Act
protecting the libenty of the individual.

While there is no Bill of Rights in the Uniied Kingdom, the European Convention on
Human Rights was signed by the United Kingdom in 1950, and. to a certain extent, this
country is bound by the rights provided in the Convention. (see p. 114)

Protection by the Courts

The decisions of judges in court have created precedents on consritutional matters and,
unless they are overruled by u superior court or by Parliament, they are binding and protect
the rights of individuals.

A person’s rights may also be protected by application to the High Court for a
prerogative order.

The prerogative orders control courts and tribunals by compelling them to exercise their
powers according to the law. or by restraining them trom over-reaching their jurisdiction,
The orders are:

B3 itk M e
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{a) Mandamus

This orders or commands a court or public body to carry out its duty. The order could,
therefore, be to a court, a local council or Minister of the Crown. It should be noted that
this order, unlike the following two, is not confined to judicial proceedings.

{b) Certiorari

This requires the proceedings of an inferior court 10 be brought before the High Court, to
consider whether the decision of the lower court should be quashed (made invalid). In R. v.
Bolton Magistrates (199]), defendants who had pleaded guilly before magistrates on
evidence which later was discovered 1o be faulty, successfully applied for a judicial review
to the Divisional Court to quash by certiorari their convictions.

(¢} Prohibition

This is an order to an inferior court or tribunal to stop proceedings which would be in

excess of its jurisdiction. L

1. Rule of Law

In addition to judicial precedent and the prerogative orders, a subject’s rights are protected
in the courts by the Rule of Law, which has been defined as “A principle or rule of
conduct so established as to justify a prediction with reasonable certainty that it will be
enforced by the courts if its authority is challenged™.

The Rule of Law was first explained by A. V. Dicey in 1885, The phrase implies the
following concepts which are essential and basic to the constitution of a free society.

(a) No man shall be punished unless he has been convicted in an ordinary court of law
for a definite breach of law. This concept eliminates arbitrary arrest and conviction.

(b) All men and women are equal before the law, whatever their rank or siation, and are
subject 1o the ordinary law and procedures of the courts. For example, in 1977 the
Princess Royal was fined for a motoring offence.

(¢) If there has been a breach of law, there is a certainty of enforcement of justice.

(d) The constitution concerning the private rights of the individual exists as the result of
judicial decisions made in the ordinary courts. It is the fact that every subject has a right
to appear before the courts, which safeguards the liberties and freedoms of the individual.

2. Natvral Justice

In addition to the Rule of Law, the courts, tribunals and public authorities have a duty to

act in a judicial way to ensure justice for all parties. This is achieved by following the rules

P
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of natural justice, which are basically, that the judicial body shall not be hiased, and that
each party must have an opportunity to be heard,

(a) Bias

The Latin maxim ‘‘rnemo judex in causa sua™ (no one can judge his own cause) means that
a person in a judicial role must not have an interest in the result. In R. v. Sussex Justices
(1812), the following phrase was first used and has since been quoted over and over again,
*. . . that justice should not only be done. but be manifestly and undoubtedly seen 1o be
done”. If only one member of a board or wribunal is ‘‘interested’” the decision will be
invalid, even if the financial interest is very small. In Dimes v. Grand Junction Canal Co.
(1852), the Lord Chancellor awarded the decision to the company. He was a shareholder in
the company, and the House of Lords later set aside his judgment.

However, in R. v. Mulviail] (1990), M. was charged with conspiracy 1o rob a bank. The
trial judge owned a small number of shares in the bank and did not disclose his
shareholding during the trial. M. appealed on the grounds of bias. The Court of Appeal held
that the trial proceedings were valid because the judge did not have a direct financial
interest in the outcome of the case, which would have lead to a presumption of bias.

In local government, councillors and committee members must declare their financial
interest on any item of an agenda, and will not take part in the discussion on the item.

(b) Audi Alteram Partem

The principle of audi afteram partem (hear the other side) ensures that when a body is
exercising a judicial function both parties must be allowed 10 explain their point of view.

THE OMBUDSMAN

In 1967 the Parliamentary Commissioner Act created the post of Parliamentary
Commissioner for Administration (the Ombudsman). His responsibility is to investigate
grievances, referred {0 him by members of the House of Commons, from the general public
who claim to have suffered injustice through maladministration by central government
departments and agencies. In 1973, the Commissioner was given the additional
responsibility of Health Service Commissioner, and complaints against all sections of the
health service (hospitals, doctors, dentists, chemists. etc.}) could also be investigated.
Examples of complaints made to the Commissioner are:

(a) A teacher from overseas, complaining that the Department of Education and Science
refused 1o award him qualified teaching status.

(b) A boy hurt at school, admitted to hospital. and not examined by a senior doctor for
four days.

(c) A man who had to wait four-and-a-half years to have his tax problem soived.
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{d) A 60-year-old invalid whose request for a supplementary heating allowance was
dealt with by the Department of Health and Social Services in a manner **. . . far
short of an acceptable standard’.

In addition to the Parliamentary Commissioner, there is a local ““Ombudsman’™. The
Local Government Act 1974 established a Commission for Local Administration in
England, and another for Wales, to investigate complaints about injustices suffered as a
result of maladminisiration in local government, or by a police or water authority.

The complaints of maladministration by local authorities are similar to the complaints
that the Parliamentary Commissioner has to investigale, concemning such matiers as neglect,
bias, prejudice and delay. The Commissioner looks into the manner in which the authority
has carried out its functions, not into the actual merits of the decision. It must be stressed
that complaints must concern the maladministration of the authorities and not action taken
by the authorities.

If a Commissioner decides to investigate a complaint, a report is presented to the
authority which then opens it to inspection by the press and public. If the report indicates
that a person has suffered an injustice, the authority must inform the Commissioner of the
action it intends o take.

The Commissioner may not investigate complaints into:

(a) court proceedings,
(b} investigation or prevention of crime,
(c) matters dealing with the appointment, dismissal, etc., of personnel,

(d) certain educational matters,

England is divided into three areas with a local commissioner in charge of a particular
area. Wales has a separate commissioner.

It is interesting to note that in recent years the commercial sector has followed along
similar lines,

In January 1966, 19 banks, including all the big companies, established the Office of the
Banking Ombudsman to investigate customers’ complaints.

The Insurance Ombudsman was appointed in March 1986 to look into disputes where
clients considered that the settlement of an insurance claim was too small or the claim was
turned down completely, or where there has been undue delay in settling the claim. Tt
should be noted that the ombudsman may only look into claims on companies within the
schieme, and not all insurance companies are in the scheme.

A year later, in June 1987, the Building Societies Ombudsman was set up to delve into
complaints from borrowers and savers. (The addresses of these officers are given in the
appendix at p. 270).

INTERNATIONAL CONVENTIONS AND COURTS

There are organisations outside British jurisdiction which endeavour to attain human rights
for all subjects regardless of a country's own laws. The United Nations has a Declaration of
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Human Rights which aims at a common standard of achievement for all peoples and all
nations and lays down that,

. every individual and every organ of society . . . shall strive by teaching and education
to promote respect for these rights and freedoms and by progressive measures, national and
international, to secure their universal and effective recognition and observance.

The Eurcpean Convention on Human Rights was signed in Rome in 1950, and the
document followed the pattern of the United Nations, in declaring the individual rights and
freedoms which should be protected in all the European countries. Many countries have
incorporated the convention into their own law, but although Britain has not done so, other
nations and nationals as well as British subjects may bring a complaint against her before
the European Court of Human Rights. For example:

(a) The Irish government complained of British torture on prisoners in Northern Ireland.

(b) A prisoner in an English gaol was prevented by prison rules from bringing an action
against a prison officer. He complained to the court that it was in contravention of
his human rights, and when his claim was upheld the Home Office changed the
prison rules 1o bring them in line with the Convention (Golder's Case (1975)).

As a resull, or in anticipation, of the findings of the Court, in these and other cases, our
law has been changed accordingly.

The Court of Justice of the European Communities, in the main, deals with actions
concerning the Community or its institutions, but recently the issue of protection of human
rights was discussed and, while there is nothing in the Treaty of Rome on the matter, the
court declared that “‘Fundamental rights form an integral part of the general principles of
law the observance of which it ensures ...""

In order to fall in line with the European Convention on Human Rights, The Human
Rights Act 1998 gives citizens under English law the same rights and freedoms which are
guaranteed under the European Convention. Those who consider that their rights have been
contravened have the right to have their case heard in the United Kingdom, instead of
Strasbourg. ;

The principal provisions of the Act are that:

a) the courns try to interpret all legislation in a manner which is compatible with the
European Convention;

b) public authorities, such as courts, tribunals, police, ekc., must act in a way which is
compatible with the Convention;

¢) ministers must make a statement, when bringing new legislation, on the compatibility
of the Bill with the Convention’s rights.

REVISION TEST

I. Name three restrictions on free speech.

2. What is another name for the Parliamentary Commissioner for Administration?

I
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3. Name the European court which hears complaints when an individual’s rights or
freedoms have been violated.

4. Name the two basic principals of natural justice.

5. Name the three prerogative orders.

SPECIMEN EXAMINATION QUESTIONS

I. Give tour examples of specitic freedoms which one has under the law,

2.

In the United Kingdom personal liberty is one of the basic freedoms. However, liberty
can lawfully be denied to an individual in a number of situations. These include arrest,
imprisonment, remand in custody and detention by court order.

On occasions, a person’s liberty may be unlawfully removed, giving that person a right
to some form of remedy.

In each of the following situations, explain the legal basis under which the person’s
liberty has been removed, and also the legal basis of any action the individual may
take to remedy the situation.

(a) Gavin appeared before his tocal Magistrates’ Court charged with one offence of
theft. He has a previous conviction for actual bodily harm and a number of
previous road traffic offences on his record. He pleaded guilty to the theft offence.
The magistrates sentenced him to six months imprisonment,

{b) Hamish appeared before his local Magisirates’ Court charged with a serious assault
on a minor, the daughter of his next-door neighbour. Hamish had no previous
convictions, The magistrales remanded him in custody.

(c) Indira was shopping with her daughter, Jameila, in King’s Department Store
(KDS). They were approached by the store detective and arrested “"on suspicion of
shoplifting”. The siore delective’s allegations were unfounded, but Indira and
Jameila were held for over an hour in the manager’s office while they were
questioned and searched. SEG 1998

3. There is no such thing in the United Kingdom as total freedom of speech. Explain
why a person may be broughi before a count if he mukes a public speech in which
he makes false statements aboul another person.

4. To what extent is a subject of the United Kingdom protected by the *‘rule of law”

and “'natural justice?”

5. It is often said that we live in a free society and therefore individuals in the United
Kingdom have certain rights and freedoms. However, these freedoms are not
abselute, and may be restricted o protect the rights of the community.
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In the following case discuss which freedoms are relevant, and any possible
restrictions which may apply.

Wasim informs a public meeting that a certain local councillor is guilty of a crime,
which in fact he is not. As a result, fighting breaks out in the hall and several arrests
are made. Would the situation be different if Wasim was an M.P. and made the
statement in Parliament?

SPECIMEN ANSWER
Question 3 (above)

People’s rights in the United Kingdom are protected in the courts by the Rule of Law and
Natural Justice. The Rule of Law, which is considered basic to a free society, is established
on the basis that:

1) No man or woman will be punished unless they have been convicted in the courts
for a definite breach of the law, therefore eliminating any form of arbitrary arrest or
conviction.

2) All men and women are equal before the law and are subject to the ordinary law of
the country, whatever their status or rank. This means that, for example, an
unemployed office worker would receive the same form of justice and procedure as
the prime minister or other high ranking persons.

3) If the law has been breached, justice will be enforced.
4) Every person has a right to appear before the courts and il is this which guards the

liberties and freedoms of the indivdual.

Natural Justice ensures that judical bodies shall not be biased and that each party must
have a fair hearing. For example, judges should not hear a case in which they have a
financial interest, Members of Parliament and local government councillors must declare
their financial rests before taking part in any discussion.

SUGGESTED COURSEWORK TITLES

How far is the United Kingdom ‘‘a free country?”” Do you consider that the subjects
of the United Kingdom need a Bill of Rights or other similar convention?

Describe the main “freedoms” for the subjects in the country. Discuss the necessity
of the restrictions which are attached to these freedoms. Do you agree that they are all
necessary?
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A contract is an agreement between two or more parties, who promise to give and receive
something from each other (legally known as consideration) and who intend the agreement
1o be legally binding.

All contracts are agreements but there are many agreements which are not contracts. If a
friend promiscd to pay for the petrol in return for a lift home from college on your
motorbike, and later refused to do as promised, you would not expect to take the matter to
court. This is because there probably was no intention by you or your friend that there
should be a legal relationship. There was an agreement between you, but it was not a
contract.

As a general rule the law which governs the terms of a contract is the law where the
contract is carried out. The Contracts (Applicable Law) Act 1990 is intended to make it
casier for business within the European Community, by providing that:

(a) the parties are free to choose the law to govern the contract; and

(b) if no choice is made, the contract will be governed by the law of the country with
which it is most closely connected.

ESSENTIALS OF A CONTRACT

The following elements are considered to be essential to the formation of a legally binding
confract:

(1) Offer and (2) Acceptance.

Consideration.

Capacity.

Lepal Relations.

Legality.

mm o 0w p

Consensus ad fdem (agreement).
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A. OFFER

Every contract must start with an offer by one person to another. An offer is a declaration
by which the maker (offeror) intends to be legally bound by the terms stated, if accepted by
the offeree.

I may offer to sell my car to you for £1,000 and if the offer is accepted, I am legaily
bound by the terms of my offer. [ may not later increase the price, nor change the agreed
terms.

The following points must be considered when muaking an offer.

1. It may be made to an Individual or to a Large Number of People

Carlill v. Carbolic Smoke Ball Co. (1892). In an advertisement, the company promised to
give £100 to anyone who purchased their smokeball remedy for influenza, and caught the
illness within 14 days. To show good faith, the company deposited £1,000 with a bank to
meet any claims. Mrs. Carlill bought the remedy, caught influenza and claimed £100. The
court awarded Mrs. Carlill £100 and held that:

(2) an offer may be made to the world, it does not have 10 be 10 a specific person.

(b) although the general rule is that advertisements are not offers, the fact that £1,000
had been deposited with a bank showed it was a firm offer and legal relations were
intended (see p. 132).

{c) communication of acceptance may be implied by the conduct of the acceptor (see
below p. 124).

Carfilf is an important case and students are advised to study the different legal
implications which arise later in the chapter.

2. It may be made in Writing, by Words or by Conduct

Many people think of a contract as a wriiten document, because they read and hear of
footballers or TV, stars “'signing a two-year contract’’. Although it is sometimes desirable
to have written evidence of what was agreed, it is not essential for most coniracts, and an
oral contract is just as legal. On occasions the parties may not contract verbally, but may
communicate their intentions by conduct. For example, a taxi may be hired by raising a
hand; or a nod at an auction may make a bid for the item on sale.

Certain contracts, however, are required by statute to be in writing, in a particular form,
to be enforceable. For example:

(a) consumer credil agreements;

(b) sale or disposition of land or interests in land;

{c) contracts of guarantee (see p. 145).

E
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3. It must be Communicated to the Acceptor

A person who performs the terms of the offer but who is unaware that an offer exists,
cannot later claim that the performance was the acceptance of the offer. It is of no avail to
claim that he would have conducted himself in the same way, had he known at the time
that the offer had been made. Such situations arise in reward cases. Suppose, for example, a
reward was offered for retuming a lost dog and a person unaware of the offer retumned the
dog to the owner. The finder could not later claim the reward, because at the time of
returning the dog he did not know that there was an offer to be accepted.

4. Revocation

An offer may be withdrawn at any time before acceptance, but the revocation of the offer
must be communicated to the offeree. In Dickinson v. Dodds (1876), the offeree was
informed by a reliable third party that the property, which was the subject of the offer, had
been sold. It was held that this communication, although by an outside party, was good
notice of the revocation of the offer. An offer may not be revoked if consideration (see p.
125) was given to keep the offer open for a certain period of time.

5. An Offer must be Distinguished from an Invitation to Treat

It is important to know which party makes the offer and which accepts. In the case of
goods on display in a shop, it has long been decided that it is the customer who makes the
offer and the shopkeeper who accepts. The price displayed on goods is not the offer, it is
only an invitation for the customer to make an offer and the amount shown is an indication
of the acceptable price.

After the Second World War, many self-service shops were opened in this country for the
first time and there was doubt whether this law would apply. The goods were: individually
priced and the customer took them off the shelf and placed them into a basket. When was
the offer made, when was it accepted? In Pharmaceutical Society of Great Britain v. Boots
Cash Chemists Ltd (1953), it was held by the Court of Appeal that the customer makes the
offer when the goods are presented for payment at the cash desk, and acceptance takes
place when the cashier accepts the money. The law gives a cashier the right to accept or
reject a customer’s offer.

In a criminal case, Fisher v. Bell (1961), the defendant was charged with offering for
sale an offensive weapon. He had displayed a flick knife with a price in his shop window.
The court followed the law of contract and held that a priced article in a shop window is
an invitation to treat and is not an offer for sale. The defendant, therefore, was not guilty of
“offering for sale’ the flick knife.

The above rule has been applied to some advertisements. In Harris v. Nickerson (1873) it
was held that an advertisement giving details of an auction to take place was not an offer
but an invitation to come and make an offer. In Partridge v. Crittenden (1968), Pantridge
was charged with illegally offering for sale wild live birds. He had placed an advenisement
in a paper offering birds for sale but the court held that he had not made an offer for sale,
as the advertisement was only an invitation to treat.
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These cases should be contrasted with Carlifl’s Case (see p. 120), where the court
considered that the advertisement was intended 1o be an offer by the deposit of the £1,000
into a bank. The wording of an advertisement is important in order to decide if it is an
offer or an invitation to treat.

An offer must also be distinguished from an intention to make an offer. An interesting
point of law was made in /farvey v. Facey (1893), in which Harvey sent a telegram asking
Facey if he wished to sell Bumper Hall Pen, and asked him to state his lowest price. Facey
replied by telegram that the lowest price would be £900. Harvev accepted at that price but
Facey refused 10 sell. The court held that there was no contract. Facey's telegram was not
an offer but a mere invitation to treat, and £900 was the lowest price he would eonsider if
he decided to sell in the future.

The law stated above has been decided by cases but there are many similar ‘‘offers”
which have still to be decided by the courts.

For example, is the wording on a slot machine the offer or is it an invitation 1o treat so
that the customer makes an offer when he places the cotn in the slot? Is a bus making an
offer when it stops, or is it inviling the passengers to make an offer which the conductor
accepts when he takes the money? It is my opinion that the customer in each case makes
the offer, but until such a case is decided by the courts the law ts not certain.

ACCEPTANCE

Once a valid acceptance of an offer has been made and all the other factors are present, a
contract is in existence and neither party may escape from the terms expressed, unless both
parties agree. As il is important to know when an offer is made, it is equally important to
know the exact time an acceptance is made, because from that moment all the duties,
obligations and liabilities of the contract are binding on the parties. The foltowing rules of
acceptance have been decided by the courts over many years, but are still subject 1o change
by the introduction of new techniques of communication.

1. Acceptance may only be made by the Person to whom the Offer was
made

An offer made to & specific person may be accepted by that person only (Boulton v. Jones
(1857)). Otherwise there could be some odd situations, such as A offering C, a famous
painter, £1,000 for a portrait, and D. a housepainter who was standing nearby, accepting the
offer. The rule only applies when the offer is made to a specific person and not to the
world at large, as in Carfiff’s Case.

2. Acceptance must be Absolute and Unqualified

The offeree must accept the offer as made, and not add any conditions or terms. If a
counter-offer is made the offer is terminated and the offeror is under no obligation to
honour the offer. even if at a later date the acceptor wishes to accept the original terms. In
effect, when a counter-offer is made the acceptor is saying “‘I do not accept your offer, will
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you accept my offer?” In Hyde v. Wrench (1840), the defendant offered to sell his land for
£1.000. Hyde counter-offered to buy at £950 but after Wrench had refused this offer, Hyde
“accepted”’ the original offer and sued for the land. It was held by the court that the
counter-offer terminated the original offer.

Generally a seller would probably be prepared to sell at the price in the original offer but
circumstances may change, for example another party may wish to buy at a higher price.

It must be noted, however, that a request for further information (e.g. an inquiry as to
whether or not credit would be granted) is not a counter-offer. (Sievenson v. McLean)
(1880).

3. Acceptance must be Communicated to the Offeror

Generally, this must be actual communication, either orally or in writing, but in Carfill v,
Carbolic Smokeball Co. (see p. 120) the Court of Appeal considered that acceptance may
be implied from the conduct of the acceptor. In this case, Mrs. Carlill’s action in buying
the remedy implied her acceplance of the terms of the offer, and it was not necessary to
actually communicate her acceptance.

A person making an offer may not stipulate in the offer that no communication will be
deemed an acceptance. In Felthouse v. Bindlev (1862), the plaintiff wrote 1o his nephew
offering 1o buy a horse for £30, and "if I hear no more [ consider the horse to be mine™.
The nephew did not reply but ordered Bindley, the auctioneer, to withdraw the horse from
sale. In error the horse was auctioned and Felthouse sued for his loss. The court held that,
as the nephew had not communicated his acceptance of the offer, no contract existed and
Felthouse had no right of action.

4. Acceptance must Generally be in the Mode Specified in the Offer

If a particular method of acceptance is not specified in the offer, any reasonable method of
communication may be used, but if the offeror stipulates a specific mode of acceptance, it
must be carried oul in this manner. In Efiason v. Henshaw (1819), the plaintiff offered to
buy flour from Henshaw. The offer stipulated that acceptance must be given to the
waggoner who delivered the offer. The acceptance was sent by post and arrived after the
return of the waggoner. It was held that as the specific mode of acceplance was not
followed there was no contract.

This rule may be relaxed if it is shown that a different method of acceptance places the
offeror in a no less advantageous position. (Manchester Diocesan Council of Education v.
Commercial & General Investments Lid (1970).}

This is particularly relevant with modem means of instantaneous communication. For
example, if acceptance was specified to be by return of post and the offeree replied by fax.

Termination of an Offer

An offer is terminated by the following events, and is no longer capable of being accepted:

£
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1. Refusal

The other party refuses to accept the offer.

2. Counter-offer

The offeree does not accept the offer as made, but changes the terms or conditions. (See
Hyde v. Wrench above.}

3. Revocation

The offeror may revoke or withdraw the offer at any time before acceptance, unless
consideration to keep the offer open has been given (see p. 122). (Dickinson v. Dodds
(1876).)

4. Lapse of Time

If no fixed time is allowed for acceptance, the offer is only effective for a reasonable time.
What is a reasonable ume depends on the circumstances of each case. Therefore, if a
person made an offer 1o buy perishable goods, such as fresh tomatoes, it would be
reasonable to expect an immediate or fairly prompt acceptance, but when more durable
goods are the subject-matter of the offer, a longer period of time may be considered
reasonable.

Ramsgate Vicroria Hotel v. Montefiore {1866). M. offered to buy shares in the eompany.
Nearly six months later the company aecepted the offer but M. refused to take the shares. It
was held that the period between the offer and acceptanee was unreasonable and the offer
had lapsed before the company’s acceptance was made,

5. Death

Death by either parly before acceptance terminates an offer, unless the acceplor does not
know of the offeror’s death and the dead person’s personal representatives are capable of
performing the contract. Obviously, this would not apply if the dead person’s personal
services were needed to perform the contract. (Bradbury v. Morgan {1862).}

Many candidates in examinations confuse *‘lermination of an offer” with the “discharge
of a contract™ (see p. 139). If an offer is 1erminated a contract never came into existence.
As both of these aspects of contract faw are regularly examined, students should know the
difference between the two.

Offer and Acceptance by the Postal Services
Provided that the post is considered a reasonable means of communication between the
parties, the following rules apply:
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1. An Offer is Effective when it Actually Arrives

An offer in a letter posted on July 1 and delivered on July 6 because of a postal delay
becomes operative on July & and not when it would be expected 1o be delivered. (Adams v.
Lindsell (1818).)

2. Acceptance

The general rules of acceptance apply when using the post, that is, the acceptance must
actually be received by the offeror. (Holwell Securities v. Hughes (1974).) However, if it
can be clearly or reasonably shown that the offeror intended that it be sufficient for
acceplance 1o be posted, acceptance is effective as soon as it is placed in the post-box,
provided the letter is correctly addressed and property stamped (Henthorn v. Fraser (1892)).
It would be considered a good acceptance if the letier was lost in the post and not delivered
to the offeror. In Household Fire Insurance Co. v. Grant (1879), the defendant applied for
shares in the company. The company accepted the offer and posted the letter of alloiment,
but it was never delivered to Grant. The Court of Appeal held that acceptance took place as
soon as the letter was posted, because the post was considered the agent of the offeror. A
possible reason for this reversal of the general rule is that it is easier to provide proof of
posting than to prove actual receipt.

When Telex or fax is used as a means of communication, the rule established by the
Court of Appeal in Enrores Lid v. Miles Far East Corporation (1955) is that acceptance
takes place when the information is received. Telex and fax is considered similar 10 using
the telephone and not the post. However, in Brinkihon Ltd v. Stahag Stahl (1982) the House
of Lords held that this is not a universal rule and would not apply in every case. For
example, if the telex was sent at night and was not read until next moming when the office
staff arrived at work, the acceptance would not take place until it was read, e.g.
communicafed.

3. Revocation

Revocation takes place when actually received by the offeree, not when posted. (Byrae v.
Van Tienhoven (1880).)

B. CONSIDERATION

Unless 1t is clearly stated otherwise, all that follows in this chapter concems the formation
of a simple contract (see p. 145).

Consideration is merely the price in a bargain. The price does not have to be money, but
it must have a monetary value. In a simple contract a party must promise lo give
consideration in return for a promise of consideration from the other party. A bookseller
promises 1o give you sole ownership of a book, if you promise to pay him the cost of the
book. The bookseller's consideration is the promise to give you the book, and your
consideration is the promise to pay the price. The promise for a promise (quid pro quo) is
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essential, because in English law a promise by only one party is not enforceable {unless
made by deed).

If a person promised 10 give you a £100 as a gift at the end of the month, the promise
would not be enforceable, because it is a gratuitous gift. It has not been supported by a
promise from you,

Consideration may, therefore, be defined as the price, although not necessarily a monetary
one, which induces a party to enter into a contract.

Over the hundreds of years in which the doctrine of consideration has developed, the courts
have ruled whether or not the following promises are sufficient to be valuable consideration:

1. The Position of a Third Party

A plaintiff bringing an action must show the court that he made a promise of consideration.
If my father and my uncle promise each other to pay me £100 if I pass an examination, |
will not be able to enforce the contract if my uncle refuses 1o pay, because 1 gave no
consideration for his promise. The contract was between my father and uncle, and I was not
a party to the agreement. My father could sue my uncle because he gave consideration. In
Tweddle v. Atkinson (1861) William Guy and John Tweddle each promised the other to pay
a sum of money to William Tweddle. Guy died before paying and William Tweddle sued
Guy’s executor. His action failed because he had not provided any consideration and he had
not made any promise to do so.

This is known as the “‘doctrine of privity’”’, which means that a person who is not a party
to the contract cannot sue on it

A Bill. the Contract (Rights of Third Parties), is likely to be in force by late 1999 or
early 2000 which will reform the law on "Privity of Contract”. It provides that a third party
may be able to enforce a contractual provision which purports to confer a benefit on that
persen, if the contract (1) expressly provides that the person may; and (2) it appears to be
intended to give the third party a legally enforceable right.

2. Value and Adequacy

Although consideration must be valuable, it need not be adequate. The courts will not
consider the merits of the bargain, provided that each party received what was promised.
For example, a football fan may consider paying £100 for a £10 ticket for a cup final. In
Chappell & Co. Lid v. Nestles Co. Ltd (1960) the House of Lords held that the wrappers off
three bars of chocolate were good consideration.

3. The Promise must be more than a Duty

It would not be good consideration for a school teacher to promise a class that in return for
extra money he would teach to the best of his ability, because it is his duty 1o teach in such
a manner. It may, however, be good consideration if the teacher promised extra lessons
after school hours, because this would be outside his duty. In Stk v. Myrick (1809) two
seamen deserted their ship, and the capiain offered 1o share their wages between the rest of
the crew if they brought the ship back to London. Stilk sued for his share, but the court
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held that he had not provided consideration as it was his duty to work the ship back to
London (see Atlas Express v. Kafco Lid (1989), p. 138).

In a similar case, Hartley v. Ponsonby (1857) the ship was in a2 dangerous situation, and
because of this the court held that the promise to bring the ship home was good
consideration because of the new danger.

This concept of consideration was discussed more recently in Williams v. Roffey Bros. &
Nicholls (Contractors) Lid (1990). Williams was subcontracted by the defendants to carry
oul refurbishing work on 27 flats for a fixed price. After completing only pan of the work
Williams found that he was in financial difficulties because the price was too low. The
defendants were liable for a penalty clause if the work was not completed on time, so they
offered to pay additional money if the plaintiff completed the work on time. The plaintiff
completed the work on eight additional flats but when the defendants refused to pay the
extra money he stopped work and claimed the total amount owing. The defendants argued
that the plaintiff had not provided consideration for the promise of the additional payments
as he was only carrying out work under the original agreement.

The Court of Appeal upheld the plaimiff’s claim, and held that as the defendants were
receiving a benefit in offering extra money if the work was completed on time, because
they would have suffered under the penalty clause, it was good consideration for the
promise to pay the extra money.

4. Promises Involving Debts

A promise to pay a smaller sum fo be released from paying a larger sum already owing, is
not good consideration.

A promise to pay £50 as payment in full seulement of a debt of £100, is not
consideration, and the other party may sue for the balance. This is known as the Rule in
Pinnel's Case (1602), and applies because in promising to pay £50 the debtor is doing
nothing more than he is already legally obliged to do. (Foakes v. Bear (1884).)

In Re Selectmove Lid (1995), the company agreed with the Inland Revenue to pay its tax
arrears by instalments. At a later date the Inland Revenue demanded the arrears to be paid
immediately. The House of Lords considered that the initial promise was nol good
consideration, and the Inland Revenue was entilled to the arrears, as the matter related to
part payment of a debt.

5. Consideration must not be Past

The promise must be to do something in the future. A party may not offer an act previously
carried out as consideration for a future promise.

In Roscorla v. Thomas (1842) a horse was bought at an auction. As the purchaser was
leading the horse away, the previous owner promised that if the horse was vicious he would
return the price. The horse was in fact vicious, but the court held that the promise by the
original owner was not supported by consideration from the plaintiff. His action in paying
the purchase price was before the second promise of the seller, and therefore his
consideration was past.

In a more recent case, Re McArdle (1951), a widow had a life interest in a house and she
repaired and decorated the property at a cost of £488. The person who would evenually
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become the owner of the property after the widow’s death, luter promised to pay the cost of
the work. The Court of Appeal held that as the promise to pay was made after the work
was completed the consideration was past and there was no legal obligation to pay.

If, however, a party acts at the request of another and it is inferred that payment is
intended, the consideration may be good to support a later promise for payment. This is
known as the Rule in Lampleigh v. Braithwaite (1615). Braithwaite asked Lampleigh to
obtain a King’s Pardon for him, which he endeavoured to do, and later Braithwaite
promised £100 for his efforts. The court held that there had been consideration for
Braithwaite’s promise because Lampleigh had acted on Braithwaite's request. Further
exceplions to past consideration, are bills of exchange and the revival, in wriling, of a
statute-barred debt.

C. CAPACITY

Generally, any person may make a coniract, but the law sometimes protects certain classes,
In the main, where a person is dented full contractual capacity, the aim is to protect and not
to prohibit, and difficulty in enforcing the contract is usually experienced by the party with
full contractual capacity.

This section will deal with persons, both natural (minors, drunks, mental patients) and
legal (corporations), who have slightly less than full capacity.

Minors

Since the Family Law Reform Act 1969, the age of majority is attained on the first moment
of the eighteenth birthday. It must be understood that minors may enter into contracts and
do so most days. They buy chocolate, papers, clothes, records, travel on buses and trains,
pay 1o watch films and football, etc. The law does nol siop a person under 18 from making
a contract, but it aims to protect the minor from certain types of contract.

Since the Minors’ Contract Act 1987 came into force, minors’ contracts come into two
categories:

(a) binding contracts—whereby the minor must carry out the contract as agreed, and

(b) voidable contracts—which do not bind the minor, but the other party to the contract
is bound. The contract is voidable at the minor’s option.

1. Binding Contracts

These are contracts for which the minor has full contractual capacity and may be enforced
against, as well as by, the minor.

There are two types:

(a)} contracts for necessaries, and

{b) beneficia! contracts of service,
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(a) Necessaries

These may be defined as **goods suitable to the condition in life of such a minor, and his
actual requirements at the time of sale and delivery”.

It has been considered that a luxury cannot be a necessary, but it must be borne in mind
that what might be considered a luxury for a person of small income might be a normally
accepted part of life for the more wealthy.

In addition to the nature of the goods supplied, consideration must be given to the actual
requirernents at the time of sale. A pair of shoes would be necessaries if the minor was
barefooted, but they would not be necessaries if the minor had several pairs of shoes.

In Nash v. Inman (1908), a Cambridge undergraduate, who was a minor, ordered 11
fancy waistcoats from a tailor, but refused to pay the bill. It was held by the court that the
tailor’s action failed because the minor already had a sufficient supply of clothing and
therefore the waistcoats were not necessaries. (See p. 131)

However, in Chapple v. Cooper (1844), an infant widow contracted with an undertaker to
arrange for the funeral of her deceased husband, and later refused to pay the cost. It was
held she was liable, as the funeral was for her private benefit and a necessary service.

It is the responsibility of the party supplying the goods to prove that they are necessaries,
and where goods are considered necessaries, a minor need not pay the contract price, but
must pay a reasonable price.

(b} Beneficial Contracts of Service

Inciuded wnder this heading are contracts for training, education, apprenticeship and other
similar contracts. They are binding if, taken as a whole, they are for the minor’s benefit.

In Doyle v. White City Stadium (1935) Doyle was a professional boxer and he entered
into a contract which provided a clause that if disqualified he would lose the prize money.
He was disqualified, but claimed that as a minor the contract was not binding on him. It
was held that although this particular clause appeared onerous, the contract taken as a
whole was for his benefit.

This case must be contrasted with De Francesco v. Barnum {1890), in which a minor
became apprenticed as a dancer, on the terms that she would not marry, would receive no
pay and would not dance professionally without the plaintiff’s consent. When she made a
contract to dance for the defendant, the plaintiff sued for damages and the court held the
termns of her contract of apprenticeship to be unreasonably harsh and would not enforce the
contract against the minor.

2. Voidable Contracts

All other contracts which are not binding are voidable at the minor’s option. This means
that the minor may force an adult to perform the contract but it cannot be enforced against
the minor. If, however, a minor repudiates a contract which has been partly performed by
the other party, the minor will have 10 pay for the benefit received. For example, if a minor
contracted to rent a flat for six months at £100 per month, and after three months wished 10
end the contract, he would be able to do so, but would have to pay £300 for the three
months in which he lived in the flat. A minor who pays a deposit on goods may not, after
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returning the goods, claim back the deposit unless there has been a total failure of
consideration (Steinberg v. Scala (Leeds) Lid (1923)).

When a minor refuses to complete his or her part of a voidable contract, the Minors”
Contract Act 1987 gives power to the courts, when “‘it is just and equitable”™, to allow the
other party to recover from the minor any property acquired under the contract or any
property representing if.

For example, should a minor receive goods under a contract (obtained by fraud or
otherwise) and refuse to pay for the goods, the court may order the minor to retumn the
goods to the plaintiff. If, however, the minor had sold the goods or exchanged them for
other goods, the court may order the return 1o the plaintiff of the proceeds of the sale, or
the return of the goods bought with the proceeds of the sale or the goods received in
exchange.

In the case of Nash v. Inman (p. 130}, the undergraduate would now have 10 retum the
waistcoats to the supplier or pay for them, whether they were necessaries or not.

If, however, a minor sells or exchanges the property acquired under an unenforceable
contract and then consumes or dissipates the proceeds of the sale or exchange, the court
may not order the minor to pay over a sum equal to the price originally paid for the goods.
For example, if a minor bought a sports bag on credit and then sold it, using all the
proceeds of the sale to altend a Michael Jackson concert in London, the seller could not
recover anything from the minor, because all the money has gone. But, if the minor had
used the proceeds of the sale to buy a compact disc of the concert, instead of actually
attending the concert, the plaintiff could recover the compact disc.

Long-term contracts concerning land, shares in companies and partnerships are voidable
and may be repudiated by a minor before reaching 18 or within a reasonable time
afterwards. If such contracts are not so repudiated they would be binding on both parties
when the minor becomes 8.

Drunks and Mental Patients

Drunks and mental patients are liable on contracts for necessaries, and, similarly to minors,
must pay a reasonable price. Other contracts are voidable at the option of the drunks or
mental patients if they can prove that at the time of making the contract:

(a) they were so drunk or ill that they did not know what they were doing; and

{b) the other party knew of their condition.

In Harr v. O Connor (1985) the Privy Council decided, in a case where the other party
did not know that the plaintiff was insane, that the validity of a contract made by a lunatic
who appears sane is to be judged by the same standards as a contract made by a sane
person.

Mental patients will be liable on contracts made during a lucid period, and contracts
made while the patient was of unsound mind may be ratified during the lucid period. A
mental patient whose property is under the control of the court may not make a contraci
and any contracts purported to be so made are void.
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Corporations

The legal position of corporations is covered in Chapier 4 {p. 98). The limitations placed
upon corporations 1o make contracts arise from the manner in which they are created.

Chartered Corporations (e.g. the Institute of Chariered Secretaries and Administrators) are
created by a Royal Charter, which lays down the purpose and objects of the corporation.
The corporation is not restricted and may makc any contract, but the Charter may be
withdrawn if contracts are persistently made against the spirit of the Charter.

Statutory Corporations are usually public bodies. creaied by Acts of Parliament (e.g.
British Rail). Contracts may only be made within the scope of the creating statute, and any
contract outside of the Act is “wultra vires” (beyond the power of ) and void.

Limited companies are governed by the Companies Act 1985. Companies registered
under the Companies Act have their powers specified in the objects clause of the
Memorandum of Association, and contracts should not be made which go beyond these
objects. If a person makes a contract with the company, knowing it to be outside the
powers of the memorandum, the contract is “ultra vires” and void. The Furopean
Communities Act [972 provides that if a person deals with the company in good faith (i.e.
does not know the powers of the objects clause) any contract is valid, whether or not it is
outside the powers of the objects clause. (See p. 100 for the provisions of the Companies
Act 1989, s.110, which allow companies 1o carry on any lrade or business.}

D. LEGAL RELATIONS

As was shown when dealing with offer and acceptance, it is essential to a contract that the
parties intend to create legal relations. The courts presume that with business contracts the
parties intend legal relations, and if the parties intend otherwise it must be clearly
expressed.

In Rose and Frank Co. v. Crompton (1923) a written agreement between the parties
stipulated that it was not a formal or legal agreement and should not be subject to the legal
jurisdiction of the courts. The House of Lords held that the agreement had no legal effect.

The most common case of a contract in which legal relations are excluded occurs on
football pools coupons. The contract is made “*binding in honour only™, and several court
actions have been unsuccessful because the courts have held that the intention to create
legal relations was expressly excluded (Appleson v. Lirlewoods H Ltd (1939)).

With social or domestic agreements the courts are reluctant to hold that a contract exists
and will look at the relationship of the parties and facts of the agreement before declaring
the intention of the parties.

In Balfour v. Balfour (1919) the husband went to work in Ceylon and agreed lo pay his
wife £30 per month. He did not pay the money and the wite sued. It was held that there
was no contract because the parties did not intend to create a legai relationship.

However, in Merritt v. Merritt (1970) a married couple separated and the husband agreed
ro make over the ownership of the house to the wife when she had completed paying all
the mortgage repayments. The court held that there was an intention to be legally bound,
because the parties were apart and consideration had been provided.
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E. LEGALITY

There s a'rule of law that no court action will arise from an illegal act. If the contract
requires either party to act against the law, the courts will not help the guilty party. A
contract may be illegal because it is (i} forbidden by statute, or (ii) against public policy.

The first type is easy to understand. If A made a contract with B to steal C's motorbike
for £50. the court would not award A a remedy if B later refused to carry out the contract.

The second type is more difficult, because in this instance the courts consider that in the
public interest the contracts should not be enforced. Examples of contracts considered 1o be
against public policy are as follows:

1. Contracts to Commit a Crime

In Alexander v. Rayson (1936) the rem for a flar was reduced 1o avoid paying rates, but the
difference was charged as ‘“services'. The coniract was illegal, because one of its purposes
was to defraud the local council.

2. Contracts to Corrupt Public Life

It is considered illegal for a person 10 make a contract to purchase a public honour. In
Parkinson v, College of Ambulance (1925), the plaintiff donated £2.000 on condition of
obtaining a knighthood. When no honour was awarded Parkinson sued for the return of his
money. The court held the contract was against public policy and illegal, and therefore no
money was recoverable.

3. Immoral Contracts

Contracts which are against public morals or against the sanctity of marriage are considered
legal.

In Pearce v. Brook (1866), a prostitute hired a coach to help her acquire clients. The
coach owner sued for the hire charge when she refused 1o pay, but the court held that the
contract was illegal, and, as the coach owner knew the purpose of the contract, he could
not recover the charge.

4. Contracts where Damages are Claimed for the Birth of a Healthy
Child

It has previously been considered that, as a matter of public policy, damages should not be
awarded when, as a resull of a breach of contract {sterilisation, e1c.) a healthy baby was
born. In Thake v. Maurice (1986), a vasectomy operation was performed, but the operation
was ineffective and a healthy child was later born 1o the parenis. The surgeon did not warn
the parents that there was a chance that a pregnancy could occur. The Court of Appeal held
the defendamt to be in breach of eontract for not warning the plainuft of the nsk, and
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awarded damages for the cost of the birth. the upkeep of the child and for the discomfort of
the normal pregnancy.

5. Contracts in Restraint of Trade

The courts are reluctant to enforce a contract which stops a person from carrying on
employment or a business, even if only for a limited period of time. The counts’ attitude
vary according to the nature of the contract, as follows:

(a) Contracts between Employer and Emplovee (Contract of Employment)

An employer may make it a condition of employment that if the employee leaves his job,
he will not work for a competitor for a period of time. and/or within a stated distance,
Generally the courts will not enforce such agreements if contrary to public policy, unless it
is protecting a proprietary interest, such as a trade secret.

In Attwood v. Lamont (1920), Attwood employed Lamont as a tailor on the condition that
if he left, he would not work as a tailor within 10 miles. The court held the agreement to
be illegal, because Attwood had no trade secrets to protect,

Fitch v. Dewes (1921) was a contrasting case in that a soliciter in Tamworth employed
his managing clerk on the agreement that if the clerk left his employment he would not
practise as a solicitor within seven miles. The court held that this was reasonable and lepal
because it protected the interests of the master’s clients.

The Court of Appeal, in Oswald Hickson Collier and Co. v. Carter-Ruck (1984), held that
a partnership agreement which restrained a retiring partner from advising previous clients of
the firm was, as a general rule. contrary to public pelicy, as it denied a client the right to
choose his own solicitor.

However, in Kerr v. Morris (1986) an agreement between medical practitioners provided
that a partner who left the practice would not set up as a general practitioner within two
miles of the partnership surgery for a period of two years. The defendant left the
partnership and immediately started a practice a few doors away. The Court of Appeal
granted an injunction to the plaintiff restraining the new practice, and held that it was not
contrary to public policy to allow medical practitioners to be subject to reasonable
covenants in restraint of trade.

In Clarke v. Newland (1991), a case with similar facts, the Court of Appeal considered
the restraint, “‘not to practise within the practise area” not too wide because, for example,
the defendant could have worked in a hospital. The plaintiff was awarded damages and an
injunction prohibiting the defendant from practising within this area.

(b) Contracts for the Sale of a Business

A business may be sold on condition that the seller will not carry on a similar business
within a fixed time and/or distance. The courts are more likely 1o uphold such agreements if
they are considered reasonable between the parties,

In Nordenfelt v. Maxim Nordenfelr Guns & Ammunition Co. (1894), Nordenfelt was
known throughout the world as an inventor, and a maker of maechine guns and similar
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weapons. He sold his business on condition that he would not, for 25 years, engage in
similar work anywhere in the world. It was held that because of his reputation, the
restriction was reasonable.

It was held in British Reinforced Concrete v. Schelff (1921) that a similar agreement was
not binding on a small local company, because it was not reasonable between the parties.

(c) Solus agreements

Traders agree to be supplied by only one company. For example a garage may agree 1o be
supplied for the next 21 vears by only one particular petrol company. The courts consider
such restraints as illegal unless reasonable. In Esso Petroleum Co. Lid v. Harpers Garage
Ltd (1967), the House of Lords held that an agreement for 2} years was too long, but an
agreement for five years was reasonable. The Court of Appeal in Alec Lobb (Garages) Lid
v. Total Oit (G.B.} Lid {1985), held that an agreement to purchase the defendant’s petrol
exclusively for 21 years, with a provision for a mutual break after seven and 14 years, was
a reasonable restriction on trading.

F. CONSENSUS AD IDEM (AGREEMENT)

If a party agreed to enter into a contract because of fraud, misrepresentation or mistake, the
contract may be void or voidable. What may appear to be a valid contraci, may be invalid
because consent was affected by one of these elements. There is no consensus ad idem, no
real agreement, if one party enters into a contract believing that certain facts, important to
the coniract, are different from what actually exists.

Mistake o

Mistake, as a general rule, does not avoid a contract, unless the mistake was such that there
never was a real agreement between the parties.

Raffles v. Wichelhaus (1864). A contract was made for the sale of colton aboard the SS.
Peerless sailing from Bombay. Unknown to the parties, there were two ships of this name,
one sailing in October and the other in December, The buyer thought he was buying cotton
on the first ship, but the sale was for cotton on the second ship. The courl held that there
was no contract.

Mistake as to the quality of goods will not avoid the contract. A mistake of judgment
which results in making a bad bargain will not avoid a contract if all relevant facts are
revealed.

The courts have avoided the following contracts for mistake:

1. Mistake as to the Subject-matter

Where one party sells goods, but the other party thinks he is buying something different
(Raffles v. Wichelhaus).
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2. Mistake as to the Existence of the Subject-matter

Conrurier v. Hastie {(1856)., A contract was made for the sale of com which was heing
shipped by sea. Unknown to the parties, the corn had hegun to perish and had heen sold at
a port en route. The court held that ar the time of making the contract the corn was not
really in existence, having already been sold.

3. Mistake as to the Nature of the Contractual Document

(Non est factum: not my deed.)
A contract will be avoided if it can be shown that the party who signed a document:

(a) thought the document to be of a completely different nature, and

(b) was not negligent in signing the other document.

In Foster v. Mackinnon (1869). An old man of feeble sight thought he was signing a
guarantee, but a bill of exchange had been substituted. It was held that he was not liable on
the bill.

In Saunders v. Anglia Building Sociery (1971} an old lady signed a deed of gift of a
house to her nephew. She had not read the document but a rogue had substituted his own
name for that of her nephew, and later mortgaged the house to the building society. The
House of Lords held that the contract was valid and the plea of *‘non est factun™ could not
be used because the lady had signed the kind of document she intended to sign: it was the
contents which were different.

4. Mistake as to the Identity of the other Party

As a general rule, where parties are in a face-to-face position. the courts consider the
identity of the parties unimportant, because it is presumed that the parties intended to
contract with each other.

In Phillips v. Brooks (1919) a rogue purchased jewellery and paid by cheque. The
jeweller would not allow him to (ake the jewellery until the cheque was cleared by the
bank, but when the rogue claimed he was “*Sir George Bultlough™, he was allowed 1o take
a ring from the shop. The ropue pawned the ring before the bank returned the cheque. It
was held by the court that the contract was not void. because the jeweller's mistake was
not the customer’s identity, but his financial position. The pawnbroker thereby acquired a
good title,

This deeision was followed by the Court of Appeal in Lewis v. Averay (1972). The facts
were similar 1o the case above and the rogue, when buying a car, purported to be Richard
Greene, a well-known film and T.V. actor, and signed a cheque for the price us agreed. The
court held there was a presumption that the scller intended to deal with the person in his
presence, although he wus mistaken as to his identity. As a third party had acquired the car
in good faith, the seller could not avoid the contract.

Where the parties do not meet, but negotiate at a distance, say by using the post or
telephone, identity is important, and a contract is more likely to be avoided for mistake.
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Cundy v. Lindsay (1878). A person named Blenkarn ordered goods by post and signed
his name on a letier-head so that it appeared that the order eame from Blenkiron, a well-
known and reputed company. The rogue also used a similar address. Goods were sent to
Blenkarn und he resold them to Cundy. When the fraud was discovered, Lindsay (the
supplier) sued Cundy in the tort of conversion, claiming that the goods were sent 1o
Blenkarn hy mistake. It was held that the contract was void for mistake, because the
supplier never intended to deal with the rogue.

5. Unconscionable Bargains

In cases where one party is able to exploit a weakness in the other party, the courts may
grant an equitable relief. In Warkin v. Warson-Smith {1986) the plainuff, a frail man of 80,
agreed to sell his bungalow for £2.950. There was obviously a mistake, as a reasonable
price would have been £29,500. and the court set aside the agreement as an unconscionable
bargain.

Misrepresentation

A misrepresentation is a false statement of fact, which induces the other party to enter into
a contract and who as a result suffers damage. The statement may be made orally, in
writing or by conduct, bul, generally, silence will not be considered a misrepresentation.

Misrepresentation must be a statement of fact, not opinion, so that if a salesman claims a
car 1o be “free of rust” it would be misrepresentation if, in fact, the car was rusty.
However. if he claimed he only ‘‘thought it free of rust”. this would not be so. It is a
general rule that “the buyer beware” (cavear emptor). and with the second statement it
would be the buyer’s responsibility to check for rust.

Misrepresentation must also be distinguished from manufacturers’ boasts or ““puffs”,
Claims such as “‘our butter is best” or “we give the best service’ are really only the
manufacturers’ opinions and are not intended to be the basis of a contract.

Misrepresentation may be fraudulent, innocent or negligent.

1. Fraudulent
This is defined in Derry v. Peek as a false statement made;

(a) knowingly, or
{b) without belief in its truth, or

(c) recklessly, not caring whether true ar false.

2. Innocent

This is a false statement which the maker believed o be true.
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3. Negligent

This is a false statement which the maker had no reasonable grounds for believing to be
true.

As a result of the Misrepresentation Act 1967, remedies available to the injured party are
rescission or damages. In cases of fraudulent misrepresentation the remedy may be
rescission and damages (for the tort of deceit).

Rescission means that the parties are no longer bound by the contract and goods or
money which changed hands are returned to the original owner. This is an equilable
remedy, granted at the discretion of the court and will nol be awarded where:

(a) The injured party was aware of the misrepresentation and carried on with the
contract, :

(b) The parties cannot be returned to their original position {e.g. the goods which
changed hands have been consumed).

(c) Another party has acquired an interest in the goods.

(d) The injured party waited too long before claiming this remedy.

Duress

Originally duress meant threats of, or actual physical viclence to the person, and a contract
entered into by duress is voidable at the option of the threatened party. So a contract which
resulted from a threat such as, ““If you wish to walk again you better sign this contract”,
would be voidable.

In recent years the principle of duress has been exlended to economic duress, where
strong commercial pressure is applied.

In Atlay Express v. Kafco Lid (1989), the defendants were coerced into either entering a
new contract or suffering serious financial loss. The plaintiffs had demanded an increased
payment from that agreed in the original contract. The defendants agreed o pay the
increased rate because they could not Find another carrier and they were aware that if the
goods were not delivered to their customer they would be sued for damages and lose the
contract for future orders. When the plaintiffs presented the bill for work under the new
contract the defendants refused to pay.

The court held that,

(a) economic duress may make a contract voidable if the coercion applied affects free
consent, and therefore the defendants need not pay at the new rates because their
agreement o do so was due to the economic duress exerted by the plaintiffs; and

(b) there had been no consideration for the promise to pay the new rate, and therefore
the plaintiffs were merely performing an existing contractual duty (see p. 127).
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Undue Influence

Where a party makes a contract because of undue influence by another, the contract is
voidable and may be set aside by the court, at the option of the party influenced.

Undue influence can arise where a ‘“‘stronger” person has some special or fiduciary
relationship over another, and uses this power 1o gain an advantage.

In Re Craig (1971) an 84-year-old widower engaged a secretary until he died six years
later. During this time he made gifts of large amounts of money to the secretary, which
were later set aside by the court, because it was considered the relationship raised a
presumption of undue influence.

This doctrine also applies to business contracts and in Lloyds Bank Lid v. Bundy (1975),
the Court of Appeal set aside a guarantee which an old man had given to cover his son’s
bank balance. The son’s business was in danger of failing and the court considered the
bank had used undue influence to obtain the guarantee.

In O'Sullivan v. Management Agencies Ltd (1985), Gilbert O’sullivan, when young and
unknown, entered into contracts to further his song-writing and singing career. He later
applied to the court to have the contracts set aside. The Court of Appeal held that the
contracts were unenforceable as a restraint of trade (see p. 134) and as the defendants had
been in the position of a fiduciary relationship, the contracts had been obtained through
undue influence.

In Barclays Bank pic v. O'Brien (1993), a case which covers both misrepresentation (see
p- 137) and undue influence, a husband persuaded his wife to sign a guarantee for a bank
overdraft, using their jointly-owned house as security. The husband told her that the
guarantee was limited to £60,000, but it was for £130,000. Before signing the documents
the Bank’s representative did not explain the transaction nor advise the wife that if in doubt
she should take independent advice. When the Bank tried to enforce the security, Mrs
(¥’Brien claimed, that at the most, she was only bound up to £60,000. The House of Lords
held that the Bank should have had constructive notice of the risk of undue influence or
misrepresentation. As Mrs O'Brien had been misled by her husband, and not received
proper advice from the Bank, she was entitled to set aside the security on the matrimonial
home.

DISCHARGE OF A CONTRACT

A contract is discharged {when it imposes no further legal responsibilities on the parties)
by:

(a) Performance

(b) Agreement

{c) Breach

(d) Impossibility {or frustration)
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Performance

A contract is discharged when the parties carry out their promises. If Jones Ltd agrees to
paint Mrs. Smith’s house for £150, the contract is performed when the house is painted and
payment made.

Generally a party must do everything promised in the contract, and part-performance is
no performance. If performance is not compleie, payment for work done may not be
recoverable, unless the other party was responsible for non-performance or accepted the
work done. Time is not of the essence (that is, the date of performance is not important)
unless it is a term of the contract, or becomes a term after agreement.

Agreement

The parties may agree to discharge the contract in the following ways, even though it has
not been performed:

1. Discharge by Deed and Accord and Satisfaction

When one party has performed the contract, the other party may be released from the
promise to perform, either
{a) By deed, where no consideration for the release is given, or

(b) By accord and satisfaction. The parties agree to fresh consideration, by-giving and
accepting something outside the original contract.

2. Discharge when Neither Party has Performed

Where neither party has performed, they may agree 1o waive their rights and release each
other from their obligations.

3. Discharge on Occurrence of Specific Events

The parties may agree beforehand that the occurrence of some specific event may discharge
the contract. For example, a charterparty contract for the hire of a ship may contain a term
that a dock strike will discharge the contract.

Breach

If one party will not perform the contract as promised, the other party may sue in the
courts for breach of contract. Breach of contract may occur when one party fails Lo perform
or does not perform as agreed (e.g. a manufacturer supplying sub-standard goods.) When a
patty gives notice of intention not to perform the contract at a future date, there is no need
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for the injured party to wait until the agreed time of performance as the action may be
started immediately. For example, if in January you contract to stant work in six months’
time as a hotel courier, and in February the employer informs you that he will not honour
the agreement, you may sue for breach of contract in February; there is no need to wait
until July, the agreed date of performance, before starting the action (Hochster v. De La
Tour (1853)).

Impossibility or Frustration

It may be no excuse that performance is impossible because of an event which occurred
after the contract was made. The old common law view was that the parties should have
foreseen all eventualities, and this rule to some extent still applies, as in Davis Contractors
v. Fareham U.D.C. (1956) where the plaintiffs agreed to build 76 houses for a cost of
£92,000. There were difficulties with labour and supplies, and when the houses were
completed, the cost was £17,000 more than the agreed price. The builders contended that
because of the difficulties, the contract was frustrated, and claimed the actual cost. It was
held that the contract was not frustrated, as the events could have been foreseen and
provided for.

The courts, however, have recognised the following events as being sufficient to render
performance impossible, thereby automatically discharging the contract and excusing the
parties from further performance:

1. Subsequent Statute

After a contract has been made, an Act of Parliament makes performance impossible or
illegal.

Re Shipton, Anderson & Co. (1915). A contract for delivery of wheat was frustrated
when, before delivery took place, an Act of Parliament was passed requisitioning all wheat
for the Government.

2. Destruction of a Thing Necessary for Performance

Taylor v. Caldwell (1863). A contract for the hire of a music hall was frustrated when the
hall was destroyed by fire before the time of performance.

In Gamerco v. ICM Fair Warning (Agency) Lid (1995), the plaintiffs agreed to use the
defendant’s stadium for a concert. The stadium was later declared unsafe by engineers and
the concert was cancelled. The court held that the contract was frustrated because the
stadium was unsafe due to factors beyond the control of the defendants.

3. Personal Incapacity in Contracts for Personal Services

Robinson v. Davison (1871). A piano player was ill on the day of a concert and the artist
could not play as had been contracted. The coun held that the contract was frustrated, as it
was not the artist’s fault that he was unable o perform.
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4. Failure of some Event which is the Basis of the Contract

If a contract is based on the happening of a specific event, the contract is frustrated if this
event does not take place. The postponed coronation of Edward VII provided several
interesting cases.

In Krell v. Henry (1903), the defendant hired a room which overlooked the route of the
procession of King Edward VII's coronation. The King was ill and the coronation was
cancelled. It was held that the contract was frustrated because the procession was the basis
of the conrract,

This case must be contrasted with Herne Bay Steamboar Co. v. Hutton (1903). After the
coronation the King was to travel to Spithead to review the fieet, which was assembled
there. Hutton hired a boat to follow the royal barge, bul because the King's illness
prevented the royal review Hutton did not use the boat. It was held that the contract was
not frustrated because the purpose of the contract was to review the fleet, and as it was still
assembled at Spithead, the contract was possible. Hutton was liable to pay damages.

5. Effect or Consequence of Frustration )

When a contract has been frustrated by an event, such as above, it is automatically
discharged. Difficulty is sometimes experienced when money or property has been
transferred beforehand, or where one party has worked on the contract before the frustrating
event. The Law Reform (Frustrated Contract) Act 1943 provides that:

(a) Money or property (other than specific goods which have perished) paid or passed
over beforehand may be recovered.

(b) A party who has incurred expenses on the contract may claim out of the money paid
beforehand or the amount payable.

(c) Money due to be paid before frustration is no longer payable.

(d} Where one party has gained a benefit from work done before frustration (e.g. a half-
built house) the other party may be awarded an amount which the court considers
fair and just.

The Act does not apply to (i) charterparties, (ii) carriage of goods by sea, (iii) insurance
contracts.

REMEDIES FOR BREACH OF CONTRACT

When there has been a breach of contract, the injured party, in addition 10 treating the
contract as discharged, may claim certain remedies, the most common of which are
damages, specific performance, injunction and rescission.
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Damages

Damages are the common law remedy and are awarded to place the injured party in the
same financial position as if the contract had been completed. If a contract was made for
the sale of a car for £800, and the seller refused to transfer the car, and another similar car
was purchased at the market price of £1,000, the purchaser would claim £200 damages. If
this sum is deducted from the £1,000 paid for the second car, the purchaser would have
paid £800, the price agreed in the original contract.

An injured party will not always receive damages for financial loss suffered as a result of
a breach of contract if the court considers the damages too remote from the consequences
of the breach.

The plaintiff in Hadley v. Baxendale {1854) owned 2 mill and ordered a crankshaft to be
delivered by a certain date. The carrier (Baxendale) delayed delivery and Hadley sued for
loss of profits for the pericd during which the crankshaft was not working. The court held
that the damages were oo remote and the cartier was not liable, because he was unaware
that his delay caused the mill to be idle. Baron Alderson considered that damages should be
awarded where: -

(a) they arise naturally from the coniract, or

(b) the damages were reasonably in the contemplation of both parties at the time they
entered into the contract, as the probable result of the breach. '

An excellent example of how these principles are followed came in Victoria Laundry v.
Newman Industries Lid (1948). A boiler was ordered for the laundry to be delivered by a
certain date. The boiler was delivered five months after the agreed date and the plaintiffs
sued for:

(a) loss of normal profits,

(b) loss of profits from special dyeing contracts.

The court held (i) that the defendants were liable for normal profits, because they knew
the laundry needed the boiler for ordinary production, (ii) the defendants were not liable for
the special profits because they were unaware of the dyeing contracts and, therefore, had
not contemplated the loss at the time of making the contract.

Liquidated Damages and Penalties

Damages may be either liquidated or unliquidated. The latter is not decided beforehand but
left to the courts to determine. Liquidated damages are decided at the time of making the
contract and arc a genuine pre-estimation of the damage. The amount agreed as liquidated
damages is payable, whether the actual loss caused by a breach is more or less than agreed.

Liquidated damages must be contrasied with penalties, Penalty clauses in a contract are
not a pre-estimation of the likely damage, but are usually included to ensure the contract is
performed properly. A penalty is void, and unliquidated damages will be awarded by the
courl to cover the actual financial loss. A penalty will exist:
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(a) If the amount stipulated is extravagantly greater than could be reasonably expeeted.

{b) When the breach occurs because a sum of money has to be paid and the damages
are greater than this amount.

(c) When the same amount of damages is payable on several occurrences, which would
vary with regard to their effect on the financial loss.

Specific Performance

This is an equitable remedy, granted at the discretion of the court. Its effect is that the court
orders one party to perform the contract as agreed. It is never awarded in the following
cases:

(a) Where damages are an adequate remedy.

(b) Where either party is an infant (or minor).

(¢) In moneylending contracts.

{d) Where the court would have to supervise the contract.
(e) In contracts for personal services.

(f) In contracts for sale of goods, unless the goods are unique.

It is usvally awarded in contracts for sale of land or interests in land.

Injunction

This is an equitable remedy, granted at the discretion of the court. Its effect in contract is to
stop a party from causing a breach of contract. Tt will not be awarded if damages are an
adequate remedy, but will be awarded to restrain a breach of contract for personal services.
It will, therefore, be used to stop a party under an exclusive contract from contracting with
another third party. For example, a footballer under a (wo-year contract cannot join another
football club until after the two years have elapsed, unless his club agrees to the move. In
Warner Bros. v. Nelson (1937), the defendant, a film actress betier known as Bette Davies,
agreed to make a film for another company although she had an exclusive contract with the
plaintiffs. The court granted the injunction to the plaintiff and resirained the defendant from
carrying out the contract with the third party.

Rescission

This is an equitable remedy, which endeavours to place the parties in the pre-contractual
position by rewrning goods or money to the original owners (see p. 138).
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THE FORM OF A CONTRACT

There are two classes of contract:

(a) Specialty (or contracts made by deed).

(b) Simple contracts.

The important difference is that a simple contract may be formed orally, in writing or by
conduct, and must be supported by consideration. (See p. 126) Specialty contracts must be
written, *‘signed, witnessed and delivered”, and do not need consideration. (See p. 146).

While the majority of contracts may be made informally by word of mouth or by
implication, the following contracls need 1o be made formally to be effective:

Contracts which must be in Writing
Certain Acts of Parliament have laid down that the following contracts must be in writing:

Contracts of Marine Insurance.

Transfers of shares in a registered company.

Biils of exchange, cheques and promissory notes.

Hire-purchase contracts, and other regulated consumer credit agreements.

Contracts which must be Evidenced in Writing

The following contracts must be in writing if they are to be enforced in the courts.
Technically, without writing they are good contracts but the couns will not enforce them
unless the plaintiff has a memorandum in writing signed by the defendant.

1. Contracts of Guarantee (Statute of Frands 1677)

This is a promise to answer for the debt, default or miscarriage of another person. For
example, a person may obtain an overdraft (a loan) from a bank on condition that his or
her employer or parents give the bank a guarantee (a promise) to repay the loan if the
borrower fails to do so.

2. Contracts for the Sale of Land (Law of Property (Miscellaneous
Provisions) Act 1989)

This Act provides that any contract for the sale of land or disposition of land or any
interest in land shall only be in writing and all the terms expressly agreed by the parties
shall be incorporated in to one document (or two where contracts are to be exchanged) and
signed by or on behalf of alt parties to the contract. The details in the contract would
include:
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(a) the parties (their names and description),
(b} the property (the subject-matter of the contract),
(c) the price (the consideration),

(d) any particular or special terms.

Contracts which must be made by Deed

A deed is a document which makes it clear on its face that it is intended to be a deed, and
has the following formalities:

(a) it must be signed by the person making the deed and attested by witnesses; and
{b) it must be delivered.

Deeds need only be sealed when contracts involve a corporation.

The principal contract which requires the formality of a deed is a lease of land for more
than three years. Conveyances of land are made by deed, and the promise of a gift
unsupported by consideration (see p. 127) would have to be made by deed to be
enforceable.

LIMITATION ON BRINGING AN ACTION

The Limitation Acts provide that an action for damages in contract must be brought within
a specified period of time. The Limitation Act 1980 provides that actions become *‘statute
barred” and cannot be brought after the periods of time have expired, depending on the
type of action as follows:

(a) an action based on a simple contracl (see p. 145) becomes *‘statute barred” and
cannot be brought after six years from the date on which the right of action arose;

(b) an action for a specialty contract (a deed) cannol be brought after a period of 12
years,

{c) an action where damages for personal injuries are claimed cannot generally be
brought after 3 years.

With cases involving fraud, mistake, misrepresentation and the like, the period of
limitation does not start until the frauds etc. have been discovered or should have
reasonably been discovered. In Lynn v. Bamber (1930), the plaintiff bought plum trees in
1921, which were warranted as ‘“‘Purple Pershores™. In 1928, when the trees produced fruit,
it was discovered that they were not that 1ype of plum. The court held that the limitation
nerind ran fram the time that the fraudulent misrepresentation was discovered. In addition.
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F.A Co

ague
F.A. PREMIER LEAGUE AND FOOTBALL LEAGUE CONTRACT |l {——

AN AGREEMENT made the...... day of. 3

b {mame)..

of {add

acting pursuant w Resolution and Authority for and on hehalf of

Foetball Club Limited (hereinafter referred w0 as e Club™) ol the ooe partapd

(oume)

of (add

& Football Player (hereinafier referred to at “the Player™) of the other par.

WHEREBY it is agreed as follows:-

1. ﬂulAmntshlllrmwnml'nmmnlr.h:!ﬂ!.hdlynl']une 19
have pr ¥ been terminated by substitution of & revised ag

2. The Player agrees to play o Lbe best of his ability in alt football maiches in whieh be is sclected to play foc the
Club wnd to artend at any reasonable place for the purpose of training in acrordance wilh instrections given by any
duly avthorised official of the Club.

3, ‘The Player agree to attend all matches in which the Club is engaged when direcicd by any duly authorised
official of tbe Club.

4. The Player shall play foothel! solely for the Club or ns authorised by the Club or as required under the Rules
of The Football Associauon and either e Rules of The F.A. Premier League or the Regulations of The Football
League* dependent nn the League iu which the Club is in membership. The Player undertakes to adhare to the b
Laws of the Game of Association Foolball in all matches in which he participates,

5 The Playes agrees to observe the Fules of the Club at all times. The Club and the Player shall observe and be
pubject 1o the Rules of The Foolball Association and eicher the Rulea of The F.A. Premitr League or the
Regulations of The Football League* as appropriste. In the case of conflict such Rules and Regulations shall take . i
precedence over this Agreement and over Rules of the Club. )

6. The Club undertakes 1o provide the Player al 1he earliest opportunity with copies of all relevant Football
Amsociation Rules snd F A, Premuer League Rules or Football League® Regulations as appropriate, the Club
Rules for players and any relevant insurance policy applicable to the Player and to provide him with any
subscquent amendments o all 1he above,

7. (2) ThePlayershall not without the written consent of the Club participatc professionally in any ouber sporting
or athletic activity. The Player shall at all times have due regard for the necesaity of his maintaiuing & high
atandard of physical fitness and agrees not 10 iadulge in any sport, ectivity or practice that might endanger o
such fimews. The Player shall ool infringe any provision in (ks regard inuny policy of insurance takeo out
for his heaefit or for the benefit of the Cluh.

{b) The Player agrees 1o make himself availsble for ity and public relations invol! a8 requessed
bry the Club manegement, at reasonabie umes dunng the period of the contrect {¢.§. 2/3 bours per week).

B. Ay incapacity of sickness shall be reported by the Player to the Chub iroroediately and the Club shall keepa
record of any incapacity. The Player ahall submit promptly 10 such medical and dental axaminations as the Club
may reasonably require and shall undergo, st ne expense to himself, such trestment a3 may be prescribed by the !
medica] or dental advisers of the Club in order to restore the Player to fitness. The Club shell arranae promptly v
wuch prescribed reatmendt and shall ensure that such (reatment 13 undertaken and complered without expense 1o
the Player ithstanding that this Agn expires afier such treatment bax besn prescribed.
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Sabject to Lhe provisions of clause 10, in the ¢vent thet the Player shall become incupacitated by reason of
sickness or injary the Club shall, unless provision for Lhe continuson of bonus payments be set out in the Schedule
to this Agreement during the period of incapacity, pay to Lhe Player for the firat twenty-eight weeks of incapacity his
basic wage as specified in the Schedule plus a sum equivelent to the amount of sicknews benefit which the Club is
able to recoup. Alfter iwenty-cight weeks of incapacity the Club shall, unleas provision for the continuation of
Ponus payments be 321 out io the Schedule to this Agreement, pay 1o the Player his basic wage as apexified in the
Schednle without reduction for any siate ckness or injury benefit tha1 ke may receive. The provisions of this
Clausc apply ondy to Lhe playing season.

The Player agrees to notify the Cluh of any sickmess benefin received after the end of the playiug season in
order for the Club to deduct the amounl from Lhe Player's gross wage.

[ the event that the Player shall suffer permanent incapazity the Club shall be catitled Lo serve & notioe upon
the PlaytT ierminsting the Agreemeot The Player's mibimum cotitement shall be to receive 6 month’s potice
where the A greement has not more then 3 years to run with an extra moath's notice for each year or part year in
exexss of the said 3 years, provided that the parties shall be able tonegotiate a longer period of notice if they so wish.
The notice may be served at uny ume after:—

{s) the dare on which the Player is declared Jy wotally disabled i & case where the Player sulffers
incapacity within the Lerms of the Footbell League andfor F.A, Premitz League Personil Accident
Insurance Scheme; or

®) innnyuthcrcnu the date on which the i ity in estabiiahed by independent medical

Where the player is dzclared Iy totally disabled under the terms of The Foothall League andjor F A,

Premier League Personal Aceident Insrance Schemne be will be entitled to receive & lump sum dissbility benefit

in accordance with the terns of the relevant policy.

(s} The Player shall not reside a1 any place which the Club deems unsuitable for the performance ol his duties
under this Agreement.

{b) The Player shall nol without the previous consent of the Club be engaged either directly or indirectly in apy
trade, business or occupation cther than his employment hereunder.

The Player shall be given every opportusity patible with his ohligations under this Agr o follow
counes of further education or vocational training if he so desires. The Club agrees o give the Footballen'
Further Education and Vocational Training Society particulers of any such courses undertaleen by the Player.

The Player shall permit the Club lo photograph him as & member of the squad of players und siaff of the Club
provided that such pholographs are for use only as the official pholographs of the Club. The Player may, save us
otherwise mmtually agreed and subject to the overmiding obligation contained in the Rules of The Fooiball
Association uot (o bring the game of Anccistion Football into ditrepute, contribute to the public media in a
responsible manner. The Player shall, whenever circwumnstances permit, give to Lhe Club reasenable notice of hia
intention to make yuch contributions w the public medis in order o allow representations to be made to him on
behall of the Club if it so desires.

(a) The Player shall notinduce or sttempt o induce any other Player employed by or registered by the Club, or
By any other Club, (o icave Lhat employment or cease Lo be so registered for any reason whatsoever.

(®) The Club and the Player shall arraage all coarrscts of service and transfers of registration to any other
Football Club between themnselves and shall make oo payment to sny othet parsen ot agent in this respect

No payment shall he made or received by either the Player ot the Club to or fromn any persou of Organisanon
whatspever as an inducement to win, loss or draw & mawch except for such payments to be made by the Club to the
Player us are specifically provided for iu the Schedule to this Agreement.

1f the Player sball he guilty of serious or persistent mistondnct of scriou or persistent breach of the Rubes of

the Club or of Lhe terms and conditions of this Agresment the Club may on giving fourteen daye’ written notice o

the Player terminate this A greement in sccordance with the Rules of The Football Association and eitber Lhe Rules

of The F.A. Premier Lesgue or the Regulations of The Football Leagoe® as appropriate and the Club shall ootify
the Player in wriling of the fulkreasons for the action taken. Such sction shall be subject o the Player's right of
appeal (exercisable within seven days of tbe receipt by the Pluyer of such netice and notification of reasons from the

Club) as follows:—

{a)  be may appes) 1o the Board of either The F.A_ Premier League nr The Foothall Laague, dependent on Lhe
Leaguc in which tbe Club is in membership, wbo shall hear tbe appeal writhin fourteen days of receipt of
the notice of appeal.

(&)  eitber the Club or Lhe Player may appeal againt the decision of the Board to The Football League® A ppealy
Commiuee and such further appeal shall be made within seven days of the receipn of the Board's decision
and shall be heard within fourizen days of receipt of the notice of tha further appes).

Any such termination shall be subject to the rights of Lhe parties provided for in the Ruiex of The F.A.

Premier League or the Regulations of The Foorball League® ap appropriate. The Club may atits discretion waive

its rights under this Clause and take action under the provisons of Clause 18.




149 LIMITATION ON BRINGING AN ACTION

L EN [f the Club is guilty of serious or persistent breach of Lhe tarms and conditions of this Agreement the Pluyer
may on giving fourtecn days” writtea notice 2o the Club terminaie this agreement. The Ptayer shal) forward a copy
of such natice to The Football Associstion and either The F-A. Premier League or The Foolbell League* dependant
on ihe League in which the Club is in membership. The Club shall have a right of appeal a set out in Clause 15{a)
mutatis mowndis (exercisabie within seven days of the receipt by the Club of such notice from the Player) and the
Ctub or the Player as the case may be shall have a further right of appeal aa set out in Clause 16(b).

I8. Ir the Player is guilty of misconduct or a breach of any of Lhe training or disciplinary rules or lawful
insuruetions of the Club or any of the provisions of this Agreement the Club may either impose a fine not exceeding
two woeks' basic wages or order the Player not 1o attend at Lthe Club for a period not exceeding fourteen days. The
Club shall inform the Player in writing of the acticn taken and the full reasons for it and this informution shall be
recorded in & register held at the Club. The Player shabl have a right of appeal asset out in Clause 16(a) (exercisabie
withio seven days of the receipt by the Player of such writien notification from ihe Club) and the Club or the Player
a3 tbe case may be shall have & farther right of appeal as set out in Clause IS(h) of thll Agreemens, Aoy pcn.llly
impases] by the Club upon the Player shall not become operative until the app have besn exh

19, In the event of any grievance in ion with hiz employ under Lhis Agr the foll
procedures shall be svailable 1o the Player in the order set out:-
{a) the grievance sball he brought inforraally to the notice of the Manager of tbe Club in the first instence;
(b) formal notice of the grievanct may be given in writng 1o the Maoager of the Cub;

(c) il the grievance is not scitled to the Flayer's aatiafs within f days thereafter formal notice of the
grievance MAY be given in writing to the Secetary of the Club m that :( 1oLy be mmndered by the Board of
Directorn or Committec of the Club or by any duly auth of sub thereof. The
matter shall thereupon be dealt with by the Board or Ci ittee al ity bEAE O ien1 meeting and in any

event within fonr weeks of receipt of the notice;

(@) ilthe grievance is not sctiled by the Chub 10 the Player's salisfaction the Player shall have s righ of appeal ss
set out in Clause 16(s) (exercizable within seven days of the Club notifying Lhe Playce of the decizion of Lhe
Board or Comunittee) and the Club or the Player as Lhe case may be shail have a further right of appeal as set
out in Clause 18(b) of this Agreement.

0. The Player may if he so desires be mpr:unu-.d aLany perwnnl hearing of an appeal under this A greement by
an official or member of the Professi Fooiballers™ A

21 Upon the cxecution of this Agreement the Club shall effect the Registration of the Player with The Football
Auccistion and The F.A. Premicr League o7 The Football League® as appropriste io sccordamee witl  =ir Rules
and Regulations. Such Registration may be ferrcd by mutual content of the Club and the Playes uaring the \
currency of this Agreement and Lhis Agreement will be deemed (o be terminated (but not 80 s 1o affect accrued \
rights} on the Registration by the The Footbell Amocistion and by The F.A. Premier League or The Football ®
League* a8 appropriate of such transfer.

1. ‘Tha Rules and Regulations of The F.A. Premier League and The Football League® aa to the re-engagement
and uranafer of s registration shalt apply to ibe Club and Player botb during the currency and siter the expiration of’
this Agreement.

23 The remuneration of the Playcr shall be set out in » Schedul hed 10 thin Agr and signed by the

parties. The Schedule shall include alt remunczation to which the Player i or may be enutled. In the event of sny
dispute the remuncration set oul in 1be Schedule shall be conclusively decmed to be the full entitlement of the
Player.

u. The Player shall be entitled 1o @ minimum of four wecks' peid holiday per year, such holiday 10 be taken at +
time which the Clnb shall determine. The Pluyer ahall not panticipate in professional football during his holidsy.

5. Reference berein to Rules, Regulstions or Bye-lawa of The Football Amociation; The F.A. Premier League, -
The Football League®, the Club and any otber body thall be treated as 8 reference 1o Lhose Rules, Regulations !
and Bye-laws m3 from time to lime amended.

26 I{ by the expiry of this Contract the Club has not made the Player an offer of re-engagement or Lhe Player has
been granied & Free Tranaler under the prévisions of The F.A_ Premier Loague Rules or The Football League®
Regulations then be shall conlinue 10 receive from his Club a3 severance paymeny his weekly basic wage for a
period of one month from Lhe cxpiry date of this Contract or until be signs for another Club whichever period ig the
shorter provided thet where the Player sigas for v Club within the month st & reducad basic wage then his old
Club shall make up the shortfall in basic wage for the remainder of the month.

7. The terms and conditions of thiv Contract shsll continue (o apply in the event of the Club loting Football
League status to join The Football Conference axcept that the raferences 10 "' Foolball League®™ in Clauses 4, 3,
6, 16, 17, 21, 25 and 26 ahall be desmed o read ~The Foothall Conferance™ and in Clause 72 the words “The
Regulations of The Football Lengue’ shall be altared to read " The Rules of The Football Association™. 3

28, All previous agreements beisveen the Club and Player are heeaby cancelled.

€
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SCHEDULE
(2) ThePlayer's employment with the Club began on the "
() No employ with & previ pl shall count & part of the Player's coptisuons period of
employmen! hereunder.
() The Player shall become or continu: Lo be and during the i of his empd b d
thall remain a member of the Football Lengus Players' Benefit Scheems (and & member of ihe
................... Pension Scheme ) and as sach
(i the latoey case shall be liable 1o make such contribution and in each case) shall be entitled w0 such benefits
and subject to such conditions as are st out in the definitive Trust Deed or Rules of the Scheme.
(d) A contracting out certificate ia not in force in reapect of the Player’s employment under this Agrocment.
{e) Basic Wage.
J S per wek from w
F JO——— = & (] ta
... T week fiom w
([} Any other provisions—
Signed by the wid
(Player)
[N
In Une presence: of {Chub Signatory)
(Si
{Oceup ) (Position)
(Addreas)




151 SPECIMEN EXAMINATION QUESTIONS

the period may start again if a defendant acknowledges in writing that a debt exists or
makes a part payment of il.

REVISION TEST

1. Name six essentials of a contract.
Name five ways by which an offer may be terminated.
Which two types of contracts are binding on a minor?

Name four ways by which a contract is discharged.

ok W

Name four remedies for breach of contract.

SPECIMEN EXAMINATION QUESTIONS

1. Explain the two elements which are necessary to distinguish a binding contract from
an agreement.

2. Discuss the legal position of the parties in the following situations:

(a) David offers to sell his cricket bar to Nick for £50. Nick says he will buy it for
£45, but David refuses te sell. Nick then agrees to accepl David’s original offer.

(b} Smith Motors Ltd have a car in their window with a £500 price ticket on the
windscreen, which should read £1,500. Peter enters the garage and accepts the
offer at £500. Smith Motors refuse to sell the car for this amount.

3. Every contract must start with an offer by one person to another. An offer is a
declaration by which the maker (offeror) intends to be legally bound by the terms
stated, if accepted by the offeree. In each of the following situations, explain whether
or not a valid offer has been made which is capable of being accepted and tumed
into a valid contract.

(2} Michael saw a video recorder in a store, priced at £50. He realised that there is a
mistake as the true price must be £500, but he demanded to buy the video for £50;

(b} Suresh, on his early moming walk, found a car with an identity disc on his collar,
and returned it to Harsha, the owner. Later that day he read a notice in the
newspaper offering a reward for the safe return of the lost cat. He wishes to
receive the reward from Harsha.

4, Jim was rescued from the sea by Linda and he promised to pay her £50 for her
action. He later refused 1o pay. Explain to Linda her legal rights to claim the £50.

5. Michael, aged 17, went 1o work away from home;

(a) he took a one-year lease on a flat from Debby, at an annual rent of £1,000 p.a.,
and moved in, paying one quarter's rent in advance;
(b) he bought five suits on credit from Lin at £100 each; and

By
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{¢) he borrowed £2,000 from Shirley after claiming that he was 21 years old.
Explain the legal consequences if,

(a) after six months he wishes to terminate the lease;
(b) he refused to pay for the suits; and
(¢} he spent all the £2,000 on a holiday.

6. Ashiey, aged 16, buys a cricket bat from David, his father, for £{00, to be paid for
in four monthly instalments. Before the first payment is made Ashley decides he
does not want the bat as he has failed to score in his last two innings.

(a) Explain the legal situation

(1} In respect of the contract on Ashley, and
(i) David’s ability to enforce the contract—would it be different if Ashley was
aged 20?7

(b) Do you consider that there should be a special iaw for minors in contract?

7. How are offers, acceplances and revocations affected when the postal services are
used as a means of communication? Do they differ from the normal rules? Do you
consider these rules to be suilable for modem methods of instantaneous
communications?

SPECIMEN ANSWER
Question 4 (above)

Consideration is an essential element in the law of contract. Both parties to a contract have
to give consideration, which is the price in the bargain. It is a promise for a promise. It
does not have 10 be money, but it must have a menetary value. If one party offers to sell a
football for £10 and the other party agrees, there is a binding contract, because both parties
have agreed to do something in the future.

In Re McArdile (1951), a widow painted and repaired her house at a cost of £488, and the
buyer of the house later promised 1o pay her the cosi of the repairs and painting. As the
promise was made after the work was completed the consideration was past and the
contract could not be enforced.

In the problem above. Linda has performed her consideration before the contract was
made. This is known as “‘past consideration” and is not binding. Therefore, Jim does not
have to pay Linda the £350.

SUGGESTED COURSEWORK TITLES

Explain the law regarding the capacity of minors to make contracts. Do you think that
all minors, regardless of age, should be treated differently from adults?

e I
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153 SUGGESTED COURSEWORK TITLES

Distinguish ““offers” from “invitations to treat”. Do you consider a trader should be
able to advertise a ‘‘special offer” and not be legally bound by the terms of the offer?

Explain the importance of consideration in the law of contract. Discuss the
implications of allowing unsupported promises to be binding.

B g o




7 | Consumer Law

Many statutes have been passed to give the consumer certain rights when buying goods or
hiring services. In addition, many institutions and bodies have been set up to protect and
inform the consumer. The aims of these bodies and statutes are to help the consumer obtain
value for money and place the consumer on a more equal standing when bargaining with
the more professional and experienced businessman. Previously, English law has tended to
follow the doctrine of “cavear emptor” (let the buyer beware) and left the buyer 10 take the
goods as he found them. Once the goods had been bought the buyer had no recourse to the
courts if they proved unsuitable. To some small extent caveat emptor may apply, but the
Sale of Goods Act and other legislation has eroded this harsh doctrine.

One of the reasons for protecting the consumer is that due to the technical development
of consumer goods, the ordinary consumer cannot be expected to know if the goods are fit
for the purpose for which they were bought, or if they are of good or bad quality. Most
companies and firms do give value for money and wish to give 10 a consumer goods which
are serviceable and well made, but there are others who lack such fine intentions. It is to
protect the consumer from the latter that the following legislation has been passed:

SALE OF GOODS ACT 1979

This Act consolidates the law relating to the sale of goods, and it repeals the Sale of Goods
Act 1893, and certain sections and Schedules of other consumer legislation such as the
Misrepresentation Act 1967 and the Supply of Goods (Implied Terms) Act 1973. A contract
for sale of goods is a contract whereby the seller transfers or agrees to transfer the
ownership of the goods to the buyer for a money censideration (the price) (s.2).

As the name suggests this Act only deals with contracts for sale of goods and has ne
effect on other contracts. Goods, within the meaning of the Act, may be defined as tangible
things which can be physically possessed (cars, hot-water bottles, furniture, food, etc.).
Things not within the meaning of the Act include land, barter (which is the exchange of
goods for goods) and legal rights such as debts, copyrights, patents or trade marks. (The
latter group is sometimes referred to as intellectual property.)
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Implied Terms

The Act provides that there are ceriain implied conditions and warranties which apply in
most contracts for sale of goods.

The Act aims to protect people who purchase goods which are faulty, etc. This protection
may also be available when you buy *'seconds™. A purchaser of faulty goods is entitled to
have the goods replaced, or to return the goods and have a refund of the cost. This is why
it is always wise lo retain your receipt or credit card receipt, etc. as proof of purchase.

There is no right to return goods if:

(a) they are not faulty, but you just do not like thern. Some large organisations will
change goods which are not faulty, but they are under no legal obligation to do so;

(b) you hold on 1o the goods for more than a reasonable time, as it may be considered
that you have accepted them; and

{¢) you received the goods as a present. Why do you have no rights with presents?
Because you were not a party to the contract (see the controversial **doctrine of
privity of contract”, p. 127).

1. Conditions

A condition is a term of a contract which goes to the root of the contract. In a contract for
the sale of a Rolls Royce car, the buyer would expect a car of that make to be delivered; a
farmer would expect cattle food to be delivered which would not poison his cows. If this
was not so, a buyer could order, say, a red Liverpool EC. shirt, but have to accept a white
Leeds United shirt. Therefore, if there is a breach of a condition there is no contract and
the buyer may treat the contract as ended and return the goods. If it is impossible to return
the goods {for example, if it was only after the cows had eaten the cattle food, that it was
discovered the food was poisonous) the buyer may sue for damages.

(a) Implied Undertakings as to Title (Section 12)

(1) An implied condition on the part of the seller that he has the right to sell the goods, and
in the casc of an agrecment to sell, he will have the right to sell at the time the property
(ownership) is to pass. A person who steals goods would not, generally, have the right to
pass on a good title 10 a ‘“‘buyer” of them. See p. 163 for exceptions to this general rule,
i.e. when a person who does not own the goods may pass on a good title (o a third party.

In Rowland v. Divall (1923), the plaintiff bought a car from the defendant, who had
stolen it from the true owner. The defendant did not therefore have a good title to the car.
The car was later seized by the police for the true owner, and the plaintiff successfully sued
the defendant for the return of the price paid.

(b} Sales by Description (Section [3)

{1) Where there is a sale by description, the goods must correspond with the description.

TR Rl 4 it e
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157 SALE oF GOODS AcT 1979

(2) Where sale is by sample as well as by description, the goods must correspond with
both.

In Nichol v. Godts (i854) Nichol agreed to sell “‘foreign refined rape oil” as per sample.
He delivered oil of similar quality, but it was not as described. It was held that Godts could
refuse delivery.

(3) A sate of goods shall not be prevented from being a sale by description by reason
only that, being exposed for sale or hire, the buyer selects the goods.

In Beale v. Taylor (1967) the defendant advertised a car for sale as a “Triumph Herald
1200”. The plaintiff inspected the car and bought it at the sale price. He later discovered
that the rear of the car was a Triumph Herald 1200, but welded to the front was a Triumph
Herald 948. The car was not roadworthy and the plaintiff sued for damages under section
13. The Court of Appeal awarded damages and considered that, as the plaintiff had relied
on the advertisement, it was a sale by description, even though the plainiiff had inspected
the car.

This subsection was originally introduced by the Supply of Goods (Implied Terms) Act
1973 to resolve the doubt as to whether or not self-service sales could be sales by
description.

{c} Undertakings as to Quality or Fitness {(Section 14, 1979 Act, as amended
by the Sale and Supply of Goods Act 1994.)

(2) Where the seller sells goods in the course of business, there is an implied condition that
the goods shall be of “‘satisfactory” quality.

(2A} Goods are of satisfactory quality if they meet a standard that a reasonable person
would regard as satisfactory, taking into account any description of the goods, the price and
ali other relevant circumstances.

{2B) When deciding if goods are satisfactory, the fellowing should be considered:
(a) the state and condition;

(b) the fitness for all the purposes the goods are usually supplied;

(c) appearance and finish;

(d) freedom from minor defects;

(e) safety and durability.
Section (2) does not apply if:

(a) defects are drawn to the buyer’s attention before the contract is made;
(b) the buyer examines the goods before the sale;

(¢) in contracts for sale by sample, a reasonable examination of the sample would show
any defect.

In Granr v. Australian Knitting Miils Lid (1936) a doctor bought a pair of woollen
underpants and contracted dermatitis when they were wom. The wool contained a chemical
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which should have been removed before the sale. It was held that the sellers were liable
because the buyer had made known the purpose for which the goods were required and
they were neither fit for this purpose, nor of satisfactory quality.

In a more recent case, Wormell v. RH.M. Agricultural Ltd (1987), the plaintiff discussed
with the defendants a method of killing wild oats growing among his wheat ¢rop. On the
defendants’ recommendation, the farmer used their spray but it had little effect on the wild
oats. The court held that the goods were not reasonably fit for their purpose and the
plaintiff was able to claim compensation for the cost of the goods and the cost of the
labour used in spraying the wheat.

{d) Sale by Sampie (Section 15)
(2) Where sale is by sample, there is an implied condition that;

{a) The bulk shall correspond with the sample in qualily.
(b) The buyer shall have reasonable opportunity of comparing bulk with sample.

(c) The goods shall be free from defects rendering them unmerchantable which would
not be apparent on reasonable inspection.

Godley v. Perry (1960) is an interesting case in that it involved sections 14 and 15. The
plaintiff, aged six, bought a catapult which broke when used and injured his eye. The
rubber of the catapult had a defect which was not apparent upon reasonable examination.
The shopkeeper was held liable in breach of section 14 because the catapult was not of
satisfactory quality (it was bought by description) and, as a boy aged six relied on the
seller’s skill and judgment, it was not fit for the purpose for which it was required.

The shopkeeper claimed an indemnity from the wholesaler who supplied the goods and
the court held that as the goods had been bought in bulk by sample the suppliers were in
breach of section 15 and Hable to indemnify the shopkeeper.

%

2. Warranties

A warranty is not a vital term of the contract and therefore a breach of warranty does not
end the contract, but it gives the buyer the right to sue for damages. An example of a
breach of warranty would be if the Rolls Royce car was delivered but the cigar lighter was
not working properly. This term should not be confused with a guarantee (or warranty)
.given by manufacturers to repair their goods, if faulty, within a fixed period.

Section 12

(2) The goods shall be free from any charge or encumbrance not disclosed or known by the
buyer. The buyer will enjoy quiet possession of the goods except to a person disclosed or
known at the time of making the contract,
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3. Exclusion Clause

Section 6 of the Unfair Contract Terms Act 1977 provides that when a person deals as a
consumer the seller may not exclude any of the implied terms. ‘‘Consumer sales™ means
sale of goods bought for private use or consumption, where the buyer does not buy them in
the ordinary course of business. With sales in the course of business {e.¢. a sale by a
manufacturer to a retailer, where the goods will be resold), sections 13, 14 and 15 may be
excluded, but the exclusion clause may not be enforced, if it could be shown that it would
not be fair or reasonable to rely on such a clause.
The implied condition in section 12 may not be excluded or varied in any contract.

Passing the Ownership of the Goods

It is important to know when ownership passes, because between the time of making the
contract and the time fixed for delivery, the goods may be destroyed and cne party will
have to suffer the loss.

Unless it is agreed otherwise, ownership and responsibility for the goods (the risk) pass
at the same time. If the buyer and seller do not clearly state the time they intended passing
the ownership, the Act provides rules to help find the pariies’ intention. The rules depend
on whether the goods are specific or unascertained.

Specific Goods

Specific goods are identified and agreed upon at the time of making the contract. For
example, a seller offers to sell a Ford car, registration number F123 BC, which the buyer
accepts.

Under the Sale of Goods Act 1979 ownership of specific goods passes as follows:

Section 18

Rule 1. When goods are in a deliverable state, the ownership passes at the time of making
the contract. It is immateriat if time of payment and/or delivery be at a later date.

Rule 2. When goods are not in a deliverable state and the seller is bound to do
something to put the goods into a deliverable state the ownership does not pass until this
thing has been done and the buyer has been informed.

Rule 3. When goods in a deliverable state have to be weighed, measured, tested or other
such things by the seller to ascertain the price, the ownership does not pass until this has
been done and the buyer has been informed.

Rule 4. When goods have been delivered on approval, or on a sale or return or other
similar terms, the goods do not pass until:

{a) The buyer signifies his approval or keeps the goods beyond the agreed lime, or
beyond a reasonable time if no limit was agreed, or




CONSUMER Law 160

(b} The buyer, by his conduct, adopts the goods (e.g. sells or pawns the goods, thereby
acting as the owner).

Unascertained Goods

Unascertained goods or future goods are sold by description and at the lime of sale have
not been identified. For example, a contract for the sale of 10 gallons of oil from a lomy
with 500 gallons in the tank.

Rule 5. The ownership of unascertained goods passes when goods of that description and
in a deliverable state are unconditionally appropriated to the contract by the seller with the
assent of the buyer, or vice versa. The assent may be expressed or implied.

In the above example, when 10 gallons of oil have been poured and separated from the
bulk, it has been ascertained and appropriated to the contract.

The Sale of Goods (Amendment) Act 1995, provides that where goods form part of an
identifiable bulk and the buyer has paid for the goods, the ownership of the unascertained
goods would pass to thc buyer at the time of payment.

Using the above example, the ownership of the 10 gallons of oil would pass to the buyer
at the time of payment, not when the goods are ascertained.

The purpose of the Act is to protect buyers of unascertained goods, when a seller
becomes insolvent.

SUPPLY OF GOODS AND SERVICES ACT 1982

The definition of a contract for sale of goods {p. 155) explains the need for a consideration
of money, the price. It points out that the Sale of Goods Act 1979 does not cover
transactions where money does not pass in the contract, and gives barter as an example
{goods for goods).

The Supply of Goods and Services Act 1982 gives protection for contracts which relate
to the supply of goods and services but were not covered by the 1979 Act. The Act gives
protection, similar to the implied terms in sections 12-15 of the Sale of Goods Act.

The 1982 Act relates to the following contracts:

1. Contracts for the Transfer of Goods
Contracts under this heading would include barter, offer of goods for tokens or packets (e.g.
“Send 10 chocolate wrappers for a free record’) and offers of free goods in respect of a

service (“‘anyone who introduces a new customer will receive a free kettle’).
Goods received as a result of similar contracts would be covered by the implied terms.

2. Contracts of Hire

Such contracts do not include hire-purchase contracts (where the goods will eventually

R N ST ST 3 . T 3 L D
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become the property of the hirer). Contracts of hire occur when a person has the temporary
possession of another’s goods, for example, cars, tools, tents, etc. A fee is paid for the loan
and the goods are later returned to the owner. While the goods are in his possession the
hirer has the benefit of the rights similar to the implied terms of the 1973 Act.

3. Contracts for Services

A contract for services (with or without the supply of goods) is subject to the following
implied terms where the supplier of a service is acting in the course of a business:
(a) The service will be carried out with reasonable care and skill.

{(b) Where a time for the service to be carried out is not agreed beforchand, the service
will be carried out within a reasonable time.

(c) Where the consideration for the service has not been decided beforehand the supplier

will receive a reasonable charge.

In these matters what is reasonable is a question of fact.

An example of how the above Act may work would be an electrician installing a new
socket. The supplying of the socket would be subject to the implied terms of the Sale of
Goods Act 1979, but supplying the service of installation would be covered by the Supply
of Goods and Services Act 1982,

The Act does not cover the services of an advocate in court or tribunal, or the services of
a director to the company for which he acts in that capacity. The Secretary of State has
power to make other exceptions.

CONSUMER PROTECTION ACT 1987

This Act provides that it is the producer of defective goods who is primarily liable for
damage caused by such defective goods.

1. The Product and Producer

The producer is stricily liable (see p. 182) for defective goods and the plaintiff need not
prove negligence or fault, although the couns will consider the balance of probabilities.

The plaintiff must show that:

(a) the product contained the defect,

(b) the plaintiff suffered damage,

(c) the product caused the damage, and

(d) the defendant was the producer of the product.

The definition of the “product™ is wide including goods within the Sale of Goods Act,
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and also growing crops and things on land such as fences, although not the land iself.
Intangible products such as electricity and gas are within the Acl. Producers of fresh food,
such as fish or vegetables which have not been processed in any way, are exempt from
liability.

The *“‘producer™ means the manufacturer, but this term covers any person who holds out
as being the producer. For example, a person who puts a name or trade mark on goods
supplied by another.

2. The Defect

Defects are defined as:

{a) defects in design,
(b) defects in processing or manufacture, and

(c) an inherent defect without a waming being given.

There is a **defect in a product” if its safety is not that which a reascnable person might
generally be entitled to expect. A producer would probably not be liable if the goods were
badly misused by the plaintiff.

3. Defences

A producer may have a defence if it can be shown thai the defect was caused by following
a statutory requiremeni, or that the goods were not supplied in the course of business. For
example, a person who donates a home-made cake at a local “bring and buy™ would not be
liable if a buyer ate the cake and was sick.

The burden of proof lies with the producer, although he may claim contributory
negligence if the plaintiff fails to take reasonable care with a foreseeable risk.

4. Damage

Damage means death or personal injury or any loss of or damage to property.

The General Product Safety Regulations 1994, concems all suppliers of products intended
for consumers or likely to be used by consumers. It provides that no product shall be
placed on the market unless it is ‘*safe”. A *‘safe” preduct is one which under normal use
does not present any or only minimal risk, in keeping with an acceptable manner in which
the product is used. Producers may avoid or lessen liability by displaying waming labels
and the like, or presenting a defence that they tock all reasonable steps and exercised all
due diligence 10 avoid commiuing the offence. Breach of the regulations can incur a fine or
a term of imprisonment.

The regulations do not apply to second-hand products that are antiques and those
supplied for repair before use, provided that the supplier clearly informs the customer of
this before the contract is made.

-
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NEMO DAT QUOD NON HABET

The rule of law that “‘no one can give what he has not got” when applied to sale of goods
means that a seller cannot give to the purchaser a better title than he has himself. If Tom
owns a pen and sells it to Dick, Dick obtains a good title of ownership. But if the pen is
then stolen and the thief sells it to Harry, Harry would not own the pen because the thief
did not have a good title. The pen would still be owned by Dick and he could claim it back
from Harry.

Exceptions to ‘“‘Nemo Dat” Rule

It can be seen from the above example that with such a sale, one innocent party will suffer;
either the real owner or the purchaser. The Sale of Goods Act and other statutes provide
exceptions to the general rule. In all the following cases the buyers receive a good title:

1. Estoppel (Section 21)

An owner who is aware that his goods are being sold by a person without a gooed title and
does not inform the buyer, will later be estopped from denying the seiler’s right to sell.

2. Sales by Persons with Voidable Titles (Section 23)

A sale by a person with a voidable title, wili give the buyer a good title provided (a) the
seller’s title had not been avoided at the time of sale, and (b) the buyer had no knowledge
of the seller’s defect of title and acted in good faith (see p. 136).

3. Seller or Buyer in Possession after Sale (Sections 24 and 25)

If a seller allows the buyer to obtain possession of the goods or documents of title before
payment, a sale by the original buyer gives the new purchaser a good title. Similarly, if the
selier retains possession of the goods after the sale and sells the goods to another purchaser,
the second purchaser gets a good title in preference to the original buyer. Obviously, the
moral to be derived from this exception is do not part with goods until you have been paid
or if you have paid for goods, take possession as soon as possible.

4. Factors (Factors Act 1889, s.2)

A factor is a mercantile agent, whose ordinary business is to sell goods in his possession. A
sale by a factor, even if he has no authority to sell, gives the buyer a good title, provided
the owner deposited the goods with the factor and the buyer acted in good faith.




T

165 THE UNFAIR TERMS IN CONSUMER CONTRACT REGULATIONS

services, and (b) the legal position of the consumer when entering or using business
premises.
The Act provides the following protection to consumers:

(a) Generally, a business cannot exclude, by contract or by notice, liability for
negligence resulting in a consumer's death or personal injury.

{b) A contract may not exclude or restrict a business’s liability for breach of contract or
claim that it may pertorm the contract in a way substantially different from what was
agreed. As a result of this Act for example, a holidaymaker is entitled to be booked
into the hotel and resort stipulated in the contract, and the travel company may not
unreasonably exclude this right.

(c) A manufacturer’s guarantee may not exclude or restrict liability for negligence to a
consumer which results in loss or damage.

(d) The implied conditions in the Sale of Goods Act 1979 (with the exception of
condition of title) are similarly available to consumers of goods obtained under hire,
rental, and similar contracts, and under contracts for work and materials. Clauses
excluding these conditions are subject to a test of reasonableness.

(e) A business may exclude or restrict liability for neglipence (other than death or
personal injury), but the clause must be reasonable as between the parties.

The effect of this Act is that it prolects consumers, when buying goods or services, from
unreasonable contractual exclusion clauses or terms, and it protects consumers from injury
to their person or property by the unreasonable negligence of businessmen or their
employees. For example, a garage would be liable if its employees were unreasonably
negligent and damaged your car. The garage may no longer exclude such liability.

THE UNFAIR TERMS IN CONSUMER CONTRACT
REGULATIONS

The European Community Directive on unfair terms in consumer contracts became part of
English law on July 1, 1995. Under these rules a consumer, acting outside of his/her
business or trade, may challenge any contract made between the consumer and a seller of
goods or a supplier of services, which is considered unfair and causes a significant
imbalance to the detriment of the consumer. An action may be started in the courts or
through the Office of Fair Trading.

Consumer contracts must be written in plain, intelligent English. Contracts produced in
small, unreadable type or in legal ‘'gobbledegook’ would be regarded as unfair, whether or
not the actual content of the contract was fair. The consumer should be given an
opportunity to examine all the terms and, if in any doubt, the interpretation most favourable
to the consumer should be used. Any contract which is considered to be unfairly weighted
against a consumer could be judged as invalid.

An example of how the regulations may be interpreted would be if a heliday insurance
policy required any loss or theft to be reported to the police immediately, and you were
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camping in a remote arca of a foreign country without a police station within a reasonable
distance. If the insurance company refused compensation, because of failure to comply with
this clause, it could be considered unreasonable and unfair, and invalid.

CONSUMER CREDIT ACT 1974

This Act covers most aspects of buying and hiring on credit.

Any provider of credit who does not comply with the Aet will not be able to enforce the
debt.

The Act concerns itself with "“regulated agreements”, and therefore it is necessary to
know what this terrm means, and any exemptions that are not covered by the Act. A
regulated consumer credit agreement exists when credit not exceeding a prescribed amount
is provided for an individual, and it is not an exempt agreement. The meaning of “credit™
under the Act is very wide, and covers cash advances or loans, hire-purchase, credit sales,
conditional sales, credit cards and the like.

There are five exemptions to consumer credit agreements: (i) traders who grant normal
trade credit are exempt. It is normal in trade for trade customers to pay all the credit
transactions of the period (usually a month) by one payment; (ii) agreements involving low-
cost credit are exempt, provided that no supplier is involved and the agreement is solely
between a debtor and a creditor. The charge for credit must not exceed 13 per cent., or the
Bank of England Minimum Lending Rate plus 1 per cent., if this is higher than 13 per cent.
An example of a debtor and creditor agreement would be between a bank and a customer,
where the customer may spend the loan anywhere or anyway he chooses; (iii) finance for
foreign trade; (iv) loans for land transactions which are settled in four instalments or less;
(v) mortgages.

The Act requires traders to show the true cost of credit, and all advertisements, whether
in shop windows or in the mass media, must show the A.PR. This means the Annual
Percentage Rate of the total charge for credit. Consumers can easily see which traders are
giving the lowest terms of credit, as it includes all costs that the consumer will have to pay.

1. The Agreement

The debtor must be made aware of all the regulations as required by the Act. An agreement
would be unenforceable without this requirement, or if it was not made in the following
way:

{a) in writing,

(b) containing all the express terms in legible form with no small print,

(c) complying with the provisions of the Act as to form and content,

{d) signed by the debtor and creditor, or their representatives.

A copy of the agreement must be given to the customer immediately if signed by the
creditor, or, if not signed, il must be sent within seven days of the date of the agreement.
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2. Default Notice

If a debtor is in breach of the agreement, the creditor cannot exercise his rights unless a
default notice has been given to the debtor. The notice gives details of the breach, the
action the creditor intends to take and the time limit, which must not be less than seven
days. Should the debtor not comply with the provisions of the notice, the creditor has the
right to:

(a) end the agreement,

(b) demand earlier payment,

{c) consider that any right of the debtor is terminated,

(d) recover the property,

(e) enforce any security,

Regardless of the creditor’s rights as above, a court order is needed if the goods are
“protected™. Protected goods are concemed with a regulated hire-purchase or conditional
sale agreement, and the debtor has paid more than one-third of the price and has not
terminated the agreement.

Credit card holders are liable for a charge of £50 if their cards are lost or stolen and

used fraudulently. This liability ends once the credit company has been informed of the
loss.

3. Termination

Section 99 provides that a debtor under a regulated hire-purchase or conditional sale
agreement may terminate the agreement if he has paid:

(a) all sums due (including arrears), and
(b) one-half of the price, or less if the court so orders,

(¢c) compensation, if the debtor has not taken reasonable care of the property.

The debtor may pay off the whole debt before the date agreed, and will be entitled to a
rebate of the interest or charges due to be paid.

Section 37 provides that a debtor may cancel a regulated agreement, if notice of the
cancellation is given before the end of the fifth day following the day on which he received
the copy of the agreement provided that:

{a) the agreement was signed at any place other than the place of business of the
creditor or his associates;

(b) in negotiations before the agreement was signed, oral representations were made to
the debtor by a person acting as a negotiator.
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The Consumer Credit Act 1974 is a very complex piece of legislation, made more
difficult to understand by the way in which it was introduced, step-by-step. It has a great
effect on most people as consumer credit is very much a part of modern life. The foregoing
paragraphs are only an introduction to the Aci, and it is suggested that before making a
credit agreement (or taking an examination) advice is sought from a Citizens Advice
Bureau or Consumer Advice Centre on the current situation regarding introduction of this
Act. There are excellent booklets and leaflets on all aspects of the Act available at the
offices mentioned above.

REVISION TEST

Name four implied conditions provided by the Sale of Goods Act.

—

Name the two implied warranties provided in the Act.
Explain the difference between a condition and a warranty.

Name the remedies of a buyer for breach of contract by the seller.

ok W

What are the main points of The Unfair Terms in Consumer Contract Regulations?

SPECIMEN EXAMINATION QUESTIONS

1. Katherine bought a raincoat for £30 from Ashley’s shop. The first time she wore the
coat, it let in the rain and the buttons fell off because the stitching was faulty.
Ashley would not refund the cost of the coat, although he offered a credit note.
Advise Katherine of her rights under the Sale of Goods Act. Should she approach the
manufacturer?

2. Richard is shown a sample of some oranges at the local shop and places an order to
be delivered to his home. When they are delivered they are:

(a) a different type of orange, and
(b) are bad and unfit for consumption.

Explain Richard’s rights under the implied conditions of the Sale of Goods Act 1979.

SPECIMEN ANSWER

Question 1 (above)

Under section 14 of the Sale of Goods Act 1979, as amended by the Sale apd Supply of
Goods Act 1994, where goods are sold in the course of business, there is an implied
condition that the goods shall be of satisfactory quality and fit for the purpose for which
they were bought. This means that the goods are of a standard which a reasonable person
would regard as satisfactory.
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In Grant v. Australian Knitting Mills Ltd, (see details on p. 157), the court held that a
pair of underpants which contained a chemical that caused a skin complaint were not of
satisfactory quality.

As the raincoat bought by Katherine was obviously not of satisfactory quality, as it let in
the rain and the buttons fell off, she would be entitled to demand from Ashley, under
section 14 of the Act, the return of the cost of the raincoat. She would not have to
approach the manufacturer of the raincoat.

SUGGESTED COURSEWORK TITLES

Describe the legislation aimed at protecting the consumer against the supply of shoddy
goods and services, Do you think that consumers receive adequate protection from the
present law?

Explain the implied conditions in contracts for sale of goods. Are the current laws
sufficient to protect consumers from badly made and dangerous goods? Can you make
any suggestions to improve the law for the benefit of consumers? Do the Unfair Terms
in Consumer Contracts Regulations improve the situation?
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8 | Contracts of Employment

A contract of employment is created when an employee starts to work for an employer. The
same essentials of a contract apply to a contract of employment as to a contract for sale of
goods. The usual employerfempioyee relationship is known as a contract of service by
which a person called the employee or servant works for another called the employer or
master. This form of employment should not be confused with a contract for services,
which is the employment of an independent contractor. If a painter is hired to paint your
house, you may say what has to be done but not how. This is because there is a contract
for his services, not a contract of employment. The painter does not work for you; he either
works for himself or is employed by a firm of painters, The difference between the two
contracts may best be summed up to the effect that in a contract of service the employee is
part of the employer’s business, and certain duties are owed by each party to the other. In
contracts for services, however, the independent contractor is outside the employer’s
business.

THE NATURE OF THE CONTRACT

With the majority of contracts there is freedom by both parties to negotiate or bargain for
terms and conditions. With contracts of employment, however, there is often less freedom
than would be expected.

An employer, particularly in times of high unemployment, may stipulate the wages and
conditions of work, and employees have no opportunity to bargain because it may be a
matter of “‘take it or leave it”". If the terms offered are not accepted, they will not be
employed.

On the other side, trade unions may have agreed conditions with employers’
organisations which have o be followed by both employer and employee, and in such cases
neither may be able to bargain for different conditions and wages.

A third agent has, in comparatively recent years, intervened to erode the principle of
freedom of contract. There have been successive Acts of Parliament regulating contracts of
employment. The Acts, in the main, aimed to protect the employee, giving new rights and
greater job security and encouraging collective bargaining.

It is probable that the lack of freedom of contract in regard to contracts of employment
now works to the benefit of the employee, in that the employer is not able to dictate
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conditions and terms, but has in many cases to accept what has previously been collectively
agreed.

FORM OF CONTRACT

As with other contracts, contracts of employment may be by word of mouth. However, the
Employment Rights Act 1996, ss. 1-3, provides that employees must receive a written
statement from their employers within two months of starting work. This statement must
contain matters such as:

1) the names of the employee and employer and when the employment started;

2) the rates of pay, method of calculating payment and when paid (weekly or monthly,
etc.);

3) details of working hours and overtime payments;
4) holidays and sick pay;
5) pension schemes;

6) notice required by the employee and employer to end employment; and length of a
fixed term contract;

7) disciplinary rules as applied to the employee.

DUTIES OF EMPLOYER

The duties owed by an employer to his employees are governed by common law and
statute.
The most usual duties are:

1. To Pay Wages as Agreed

If the rate of pay was not agreed beforehand, the parties may look at external conditions to
reach an agreed wage, such as union rates of pay, or the usual rate for the particular type of
work.

All employees, whether manual or non-manual workers and regardless of the method of
payment, are entitled 10 receive from their employers an itemised pay statemnent, in writing.
The statement must show:

(2) the gross amount of wages or salary,
(b) any fixed deductions (irade union subscriptions, savings, efc.),

(c) variable deductions (raxes, pensions),
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(d) the net paymenmt and the method of payment (cash. cheque or paid into bank
account).

2. To Indemnify against Liability and Loss

An employee, properly performing the duties of employment, is entitled to be indemnified
by the employer for any loss or liability incurred (see vicarious liability, p. 202).

3. To Provide a Safe System of Work

The common law and many statutes place a duty on an employer to provide a safe place to
work and safe appliances to work with,

The Health and Safety at Work, etc., Act 1974, for example, places a duty on every
employer to ensure, so far as is reasonably practicable, the health, safety and welfare of all
employees. It is a comprehensive Act, covering all places of work and protects not only
most workers, but also the public against risks arising out of the activities of people at
work.

In Dexter v. Tenby Electrical Accessories Lrd (1990), an employee of an independant
contractor, while working on the defendant’s roof, fell through the roof which was unsafe
and suffered injuries. The Health and Safety Execulive charged the defendants with a
contravention under the Factories Act 1961. The Divisional Court held that an occupier of
factory premises has a duty to make the premises as safe as is reasonably practical for all
persons who may work there, even if they are not his employees. If a person is ordered by
his employer, an independant contractor, to work on a factory roof, the occupier of the
factory is therefore liable under the Act if the roof is in an unsafe condition.

There is a Health and Safety Commission and an Executive, which are responsible for
the administration and implementation of the Act. Inspectors visit places of work and give
advice on the requirements of the Act; failure to comply with the provisions may lead to
severe penalties, including imprisonment.

The Working Time Regulations S.1. 1998 No. 1833 came into force on October 1, 1998
and provides workers with the rights to such things as health assessment for night workers;
rest breaks at work and, paid annual leave up to four weeks from November 1999, Workers
over the minimum school age but younger than 18 have rights with regard to health
assessment for night work and rest breaks at work.

4. References

There is no legal duty for an employer to give a reference to an ex-employee, but if one is
given, the employer may be subject to the tons of negligence or defamation (Galfear v. J F
Warson Lid (1979)), Therefore, a false statement may be actionable. but a statement of
opinion which is critical of the employee’s ability would not be actionable if made without
malice. This is because the employer has a duty to other employees, and provided he does
not act in spite or with an improper motive (malice) the employer has qualified privilege
and would not be liable.
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The practice of giving references “To whom it may concern’ is now declining, and
being replaced by confidential references from the current employer to the prospective
employer. In such circumstances, however, the previous employer owes a duty of care 1o
the employee not to give an unfair or inaccurate reference.

In Spring v. Guardian Assurance plc (1994), the House of Lords held that an employer
owes a duty of care, in respect of a past or present employee, when providing a reference
to a prospective employer.

DUTIES OF EMPLOYEE
1. Obedience

It is the employee’s duty to obey a lawful order, and refusal to do so may justify
immediate dismissal without notice. Generally, a single act of disobedience would not
warrant dismissal without notice. However, the facts of particular cases need to be
examined, so that when a gardener refused to plant flowers, which died as a result, it was
held to be grounds for instant dismissal.

2. To Show Good Faith

An employee has a duty to work in the best interests of the employer, and the employee’s
interests should not conflict with those of the employer. For example, a company’s buyer
should purchase goods on the best terms for his employer, and any secret profit or bribe
received from a salesman to persuade the buyer to purchase goods on less favourable terms
is legally the property of the employer, and failure to disclose the bribe gives the employer
the right to dismiss the employee.

It is also a duty of an employee not to disclose confidential information gained from the
employment, which is likely to cause the employer 10 suffer. 1f, however, an employee
discloses the employer’s illegal activities, the courts would consider the duty to the public
interest to be more important than the duty to the employer.

It is generally considered that an employee has no duty to disclose his own misconduct
or breach of contract, but in Sybron Corporation v. Rochem Lid (1983}, the Court of Appeal
held that an employee, with certain standing and authority, may have a duty to disclose
misconduct of other employees, whether they be of higher or lower positions in the
company's staffing hierarchy.

TERMINATION OF EMPLOYMENT
1. With Notice

If a contract of employment has provided for employment to be for a particular period, the
contract is terminated at the end of that period. Contracts of professional footbaliers are
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usually for a fixed period, but often give either party the option of renewing the contract
for a further period.

The usual contract of employment is terminated by either party giving notice. The length
of time varies, and may be stated at the commencement of employment. For example,
teachers agree to give two or three months’ notice on specified dates so that replacements
may be appointed in time for the start of the next term. If the period is nol agreed
beforehand, a reasonable period of notice has to be given, taking into consideration the
nature of employment. In the past, the courts have considered (hat reasonable notice for a
newspaper editor was one year, and for a theatrical manager, six months.

The Employment Protection (Consolidation) Act 1978 as amended by the Employment
Act 1982 provides that most employees are entitled to minimum periods of notice as
follows:

(a) after four weeks’ continuous service—one week,
(b) after two years’ continuous service—two weeks, and

(c) for every additional year’s service—one week, up to a maximum of 12 weeks.

An employee is required to give at least one week’s notice if employed continuously for
one month or more. This notice is unaffected by longer service.

2. Without Notice

Termination by either party without notice ends the contract of employment, and gives the
injured party the right to bring an action for damages.-It should be noted that this applies to
employee and employer. If an employee leaves without notice, the employer may sue if it
can be shown that he suffered damage as a result of the employee’s illegal termination of
the contract of employment. In practice this rarely happens and it is usually the employee
who brings an action for dismissal without notice.

Summary dismissal without notice may be considered lawful if the employee breaks the
terms of the contract of employment. The terms may be implied in respect of acts of
disobedience, dishonesty, incompetence or misbehaviour. In Denco Lid v. Joinson (1991),
the Court of Appeal held that an employee’s unlawful use of a computer password was
gross misconduct.

A dismissed employee who has been continuously employed for 26 weeks or more has
the right to request from the employer a written statement giving particulars of the reasons
for dismissal.

3. Unfair Dismissal and Employees’ Rights

Comprechensive procedures to enable employees who have been unfairly dismissed 1o
complain to an employment tribunal are provided by the Acts. The Acts apply to most
employees who work full-lime or part-time and who have worked for more than 52 weeks
continuously.

The main provisions are as follows:
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(a) The right to complain applies to dismissals with or without notice, and where the
employee is forced to resign because of the employer’s cenduct.

(b) The employee must make a complaint of unfair dismissal within three months of the
effective date of termination.

(c) The employee has the opportunity of choosing, should the complaint be successful,
to continue working for the employer or receiving financial compensation. Financial
compensation, when unfair dismissal is proved, usually consists of a basic award of a
number of weeks’ pay plus a compensatory award, which the tribunal considers just
and equitable. There are limits to amounts awarded.

(d) The following may be considered fair reasons for dismissal:

(1) the lack of capacity of qualification of the employee to carry on working,
(1) redundancy,
(iii} the employee’s conduct,
(iv) where the continued employment of the employee would be illegal, or in breach of
a statutory duty or requirement,
(v) some other substantial reason justifying dismissal.

(e) The following are considered unfair reasons for dismissal:

(i) trade union membership or activity,
(ii) pregnancy,
(iii} industrial dispute, when other employees involved are not dismissed.

4. Redundancy

The 1978 Employment Act provides for the payment of “‘redundancy pay” for employees
who are dismissed because there is no work to do. This would cccur:
(a) where the employer has ceased or intends to cease business at a particular place; or

(b) where the need for the particular work of the employee is no longer required.
An employee is entitled to redundancy pay if he/she:

(a) works vunder a contract of employment;
(b} has been employed continuously by this employer for at least two years;

The Act originally provided that employees who worked for less than 16 hours per
week had to be employed for five years to qualify. In Equael Opportunities
Commission v. Secretary of Stare for Employment (1994), the House of Lords held
that the provisions which enabled full-time workers to qualify for redundancy and
unfair dismissal payments in a shoner time than part-time workers was incompatible ¥
with the EC Treaty and Council Directives on equal pay and equal treatment.

The effect of this ruling is that part-time workers only need to work for two years to
qualify for redundancy or unfair dismissal payments.
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(c) has been actually or constructively dismissed by reason of redundancy.

The amount of redundancy pay a dismissed employee receives is calculated on the basis
of continuous service, age and the gross average wage. For each year of service an
employee:

aged 1821 would receive half a week’s pay,

aged 22-40 would receive one week’s pay, and

aged 41-64 would receive one and a half week’s pay.

The “weekly wage' for calculating redundancy pay is limited to a fixed maximum sum,
which may change from year to year. This means that employees eaming a wage in excess
of the limit would only have their redundancy pay calculated on this lower amount, not at
their actual average weekly wage. In addition, the maximum number of years which is
taken into the calculation is 20 years. It should be noted that many employers give
redundancy payments well in excess of the statutory requirements.

5. Maternity Rights

All pregnant employees have the right to take 14 weeks’ matemnity leave. The dismissal or
selection for redundancy of a woman on maternity-related grounds will be deemed unfair.

A Govermnment White Paper, issued in July 1998, proposes to extend maternity leave to
18 wecks. It also gives employees rights to extend maternity leave after one year's service.

SEX DISCRIMINATION

The Equal Pay Act 1970 provided that women should receive the same pay and benefits as
men for like work or for work which is rated as similar or equivalent w0 work done by
men. A woman has a right of action to sue for breach of contract if an employer is in
default of this requirement.

The Sex Discrimination Act 1975 as amended by the Sex Discrimination Act 1986 and
the Employment Act 1989 makes it illegal, with cerain exceptions, for employers to
discriminate on the grounds of sex. The Act, which applies 10 most forms of employers,
professions, training and employment agencies, implements the principle of equal treatment
for men and women with regard to access to employment, vocational training, promotion,
social benefits and working conditions.

The Act also covers sex discrimination in education, housing and the like. In R. v. -
Birmingham City Council (1989), the House of Lords held that there was unlawful sex
discrimination when the Council provided 542 grammar school places for boys and only
360 places for girls, as the number of boys and girls starting secondary education each year
was roughly equal.

It should be noted that sex discrimination does not only apply to women, but is available
to men who have been discriminated against on the grounds of sex. In James v. Eastleigh
Borough Councii (1990), the plaintiff and his wife were both aged 61. The Council
provided free leisure facilities to persons who were of State pensionable age, which meant
that the plaintiff had to pay bul his wife did not. The House of Lords considered that as the
statutory pensionable ages were discriminatory, the Council’s provisions were equally
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discriminatory. In Smirh v. Safeways plc (1994), a male employee was dismissed because he
refused to have his long hair cut shorter. It was held to be discriminatory to treat men and
women differently with respect to hair length, and was inconsisient with the 1975 Act.

In Meade-Hill and National Union of Civil Servants v. British Council (1996), the
plaintiff, a married woman, had a mobility clause in her contract of employment which
meant that the company could send her to work al a place away from her home locality.
The Court of Appeal held that the mobility clause was an indirect sexual discrimination and
was unenforceable, unless it could be seen to be justified irrespective of sex.

The Act does not apply in employment where a particular sex is necessary for the job (a
man would be required to play Superman in films and conversely a woman to play Wonder-
woman).

RACE DISCRIMINATION

The Race Relations Act 1976 makes it illegal for employers to discriminate on grounds of
race, colour or nationality. This Act covers most forms of discrimination as shown above in
sex discrimination, and relates to housing, education, training, membership of professions,
trade unions and the right to public services and facilities. With relation to employment it
does not apply:

{a) in private homes,

(b) when the discrimination can be shown to be a genuine occupational qualification.

The Courts and Legal Services Act 1990 amended the Race Relations Act 1976 and the
Sex Discrimination Act 1973, by prohibiting discrimination in the legal profession, so that
no bamister is unreasonably refused training or pupillage. The Act also prohibits
discrimination in the giving or withholding instructions tc a barrister or advocate.

Complaints against racial discrimination in employment are brought before certain county
courts, or the employment tribunal.

In addition, the Public Order Act 1986 makes it an offence for any person to use words,
or behaviour, or display written material, or to perform a play, record, video or television,
which is intended or is likely to stir up racial hatred.

Racial hatred means hatred against a group of persons in Great Britain by reference to
colour, race, nationality, or ethnic or national origins.

DISABILITY DISCRIMINATION

The Disability Discrimination Act 1995, makes it unlawful for an employer to dea! with a
disabled person differently than other employees. Employers have a duty to make reasonable
changes to enable disabled workers to carry out the work. They should take steps to ensure
that disabled persons are not at a disadvantage, such as making suitable arrangements for
recruitment and by seeking specialist advice on equipment and the physical planning of the
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premises to assist disabled workers. Employers who fail to do so, must show that their refusal
is justified.

HARASSMENT

The Criminal Justice and Public Order Act 1994 created a new offence of harassment,
which could be applied to employment disputes. It is possible that the employer and/or an
employee who harasses another could be liable for criminal sanctions. Employers could
issue a warning to their staff against harassment, and this would probably be used as a
good defence.

Protection from Harassment Act 1997, provides protection for persons from harassment
and similar conduct.

Prohibition of Harassment

Section 1 Provides that a person must not pursue a course of conduct which amounts to
harassment of another person, and which he knows or ought to know amounts to
harassment. This section does not apply if the pursuer can show that his action was 10
prevent or detect a crime, or in that particular circumstance his actions were reasonable.

Section 2 provides that a person guilty of this offence is liable on summary conviction
to imprisonment, or a fine, or both.

Section 3 provides a civil remedy for the victim in the form of damages or an injunction
for any anxiety or financial loss caused by the harassment.

REVISION TEST

1. State four duties owed by an employer to the employees.
Name two duties owed by an employee.
What are the minimum periods of notice to which an employee is entitled?

Name some reasons for dismissal which would be considered fair.

R W N

State three occasions when the Sex Discrimination Act would not apply.

SPECIMEN EXAMINATION QUESTIONS

1. When an employee is dismissed from employment, what are considered to be:

(a) fair reasons; and
(b) unfair reasons for dismissal?

2. Shirley worked as a clerk in the office of a large company. After working for a year
she discovered that a male member of staff, appoinied at the same tme, was
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receiving a larger salary and had one week’s holiday moure than her. They were both
carrying out similar duties, and Shirley asked the employers for the same conditions
of service.

(a) What law is concerned with Shirley’s complaint?
(b) Will the question of pay be dealt with differently from the holidays complaint?
(c) If Shirley's request is turned down does she have any recourse to a legal tribunal?

3. Discuss the legal effects of the following problems.

(a) David is a taxi driver for a large company. On one journey he negligently crashes
into another car and seriously injures the driver.

(b) Debby is employed as a consultant and six months later is given a statement by
her employer Joe, giving details of wages, holidays, pension, etc.

SPECIMEN ANSWER
Question 2 (above)

a) An employer cannot treat a group of employees differently or less favourably than
another group, because of race, sex or physical reasons. This covers payment for the
work done, selection for promotion, pensions and other benefits such as holiday
entitlement. There are several Acts of Parliament, plus European legislation which
legislates on discrimination in the workplace.

b} Under the present law Shirley is entitled to the same conditions of employment as
the male members of staff. She is entitled to receive the same pay and holidays as
the male member of staff.

¢) Should Shirley’s employers refuse to follow the law, she has the right to take her
complaint to an Employment Tribunal, and under the situation she encounters at
work, she will receive equal pay and conditions.

SUGGESTED COURSEWORK TITLES

Describe the law relating to sex discrimination and racia! discrimination in
employment and education. Do you think it fair? Make some suggestions to improve
the situation.

Describe the law relating to dismissal, and explain the procedure that a employee
may take who considers that the dismissal was unfair. Do you consider the law to be
adequate in this matter?
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9 | The Law of Torts

Tort is a French word meaning a wrong. It is a civil wrong, as opposed to a crime, because
it is committed by a private person against another private person. A tori has been defined
as a “‘civil wrong, other than a breach of contract or a breach of trust”. The terms of a
contract or trust are agreed beforehand by the parties, and a breach of the terms by one
party gives the other a right of action in a court of law. A tort, however, is a duty fixed by
law which affects all persons. For example, all road users have a duty not to act
negligently. They do not agree beforehand not to injure each other; the duty or liability not
to be negligent is fixed by law. A pedestrian who jay-walks and causes injury to a motor-
cyclist will be liable to compensate the motor-cyclist for the injury suffered, in the same
way as a car driver who negligently damages another car will be liable for the cost of the
damage.

The usual remedy for tort is damages, but with certain torts other remedies such as
injunctions are necessary because damages would not be an adequate compensation.

It is possible for one event to be a breach of contract, a crime and a tori. For example,
David hires Michael to drive Peter to the station, and Michael exceeds the speed limit,
crashes and injures Peter. Michael could be liable for:

(a) an action by David for breach of contract,
{b) an action by Peter for the tort of negligence, and

(c)} a criminal prosecution for dangerous driving.

Malice

The intention or motive with which an act is committed is generally unimportant when
deciding whether or not the act is tortious. A wrong intention will not make a lawful act
into an unlawful one. In Bradford Corporation v. Pickles (1895), the Corporation obtained
water from springs fed by undefined channels through Pickles' land. In order to coerce the
Corporation to buy the land at a high price, Pickles sank a shaft which interfered with the
flow of water. The plaintiffs sought an injunction to restrain Pickles from collecting the
underground water, but the court held that the defendant had the right to draw water from
his own land. The motive behind his act was irrelevant.
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Malice, however, in the sense of improper motive, is an essential requirement or an
important factor in the following torts:

{a) Malicious Prosecution

This tort 1s committed when one party, out of spite, brings an unjust criminal prosecution
against the other party.

{b) Injurious Falsehood

This tort occurs when a party makes a deliberate false statement with the intention that the
other shall suffer loss or damage.

{c) Conspiracy

When two or more persons conspire together 10 injure another person.

{d) Defamation

Malice can defeat certain defences (see p. 200).

{e) Nuisance

Malice may tumn a reasonable use of one’s own property into an illegal use (see p. 196).

STRICT LIABILITY

A person is generally liable in tort when an act is done (i) intentionally (e.g. trespass) or
(ii) negligently. In some cases, however, a person may be liable when he acts neither
intentionally nor negligently. In these instances the law has imposed a strict limit on a
person’s activities, and if this limit is exceeded the defendant is stricily or absolutely liable.
The most common example of such liability is known as the Rule in Rvlands v. Fletcher
(1868). The Rule applies when:

(a) a person brings on to his land for his own purpose some dangerous thing, which
is mot naturally there (water, wild animals, gas, fire). In Emanuel v. Greater
London Council (1971), a contractor for the Council lit a fire on the Council's land
and negligently allowed sparks to fly on to the plaintiff's land which caused damage
to buildings. The court held that the Council was sirictly liable under the rule in
Rylands v. Fletcher tor the escape of the fire; and

(b) the dangerous thing escapes from the land, (strici liability does not apply if the
injury occurs on your own land). In Read v. Lyons & Co. Lid (1947), Read was
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working in a munitions faciory and was injured by an explosion in the factory. She
did not claim negligence, but brought an action based on the rule in Rylands v.
Fletcher. The House of Lords held that the rule did not apply because there had not
been an escape from the land of the thing which caused the injury; and

{c) causes damage.

If these three events occur the occupier of land is liable for the damage caused, but the
following defences may be used:

(a) The untoward event was caused by the act of a stranger.
(b} It was the plaintiff’s own fault.
(¢) It was an act of God.

(d) There was statutory authority.

In Cambridge Water Co. Ltd v. Eastern Counties Leather plc (1994), the House of Lords
considered that strict liability only applies if thc damage caused by the escape is
foreseeable. Therefore, strict liability for things likely to do mischief only arises if the
defendant knew, or should reasonably have foreseen, thal those things might cause damage
if they escaped.

The Consumer Protection Act 1987, is an example of a statute creating strict liability for
preducers of defective goods which cause damage to person or property. {See p. 161.)

NEGLIGENCE

A plaintiff must prove three things to succeed in an action for negligence.

(a} The defendant owed the plaintiff a legal duty of care;
(b} There was a breach of that duty,
(c) The plaintiff suffered damage.

1. Duty of Care Owed to the Plaintiff

In Donoghue v. Stevenson (1932), the plaintiff drank ginger beer from an opaque bottle, in
which there wa« a decomposed snail which caused the plaintiff to be 1ll. The House of
Lords held that a manufacturer of goods is liable if the goods are used by a consumer
without an intermediale examination, because the manufacturer owes the consumer a duty
of care. See p. 161 for the Consumer Protection Act 1987, which provides strict liability for
a producer of defective goods which cause damage to the consumer.

Probably thc most important principle to emerge from the judgment came in the
definition of Lord Aikin, of who is owed a duty of care. *You must lake teasonable care 10
avoid acts or omissions which you can reasonably foresee would be likely to injure your
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neighbour’. My neighbours are * . . . persons who are so directly affected by my act thar |
ought reasonably 10 have them in contemplation . ., 7

The neighbour principle and *reasonable foreseeability” have been used in many
different situations. For example, a duly of care has been held to be owed 1o

(a) A lady locked in a publie toilet (see p. I88).

(b) Wearers of underpants who caught dermatitis from a chemical in the material (see p.
I57).

{(c) Persons living in the neighbourhood of an open borstal.
(d) An opponent in a football game (see p. 204).
(e) A fireman attending a fire (see p. 205).

To succeed in an action for negligence a plaintiff must show that a duty of care was
owed by the defendant.

In Bourhill v. Young (1943), a motor-cyclist crashed and was fatally injured. A pregnant
fishwife, who was 15 yards away, later looked at the scene of the accident and the sight of
the blood caused shock and, subsequently, a miscarriage. The House of Lords held that the
lady was not owed a duty of care because it could not reasonably be foreseen that the
accident would cause her to suffer such injuries.

In Smith v. Littlewoods Organisation Ltd (1987), vandals started a fire on the defendant’s
empty, derelict propetty, which also caused damage to the plaintiff’s property. The House
of Lords considered that as a general rule there was no duty of care to prevent a third party
from causing damage to the plaintiff’s property.

In Spring v. Guardian Assurance ple (1994), the House of Lords held that an employer
owes a duty of care to a past or present employee, when providing a reference to a
prospective future employer. The court considered the case should be dealt with under
negligence, not defamation.

In King v. Phillips (1933} the Court of Appeal held that a mother was not owed a duty
of care, when, after hearing her child scream and seeing the child's tricycle under a taxi,
she suffered shock. In fact the child was not hurt.

The defendant might be liable if aware that the plaintiff was nearby. In Boardman v.
Sanderson (1964) the defendant negligently backed his car and injured the plaintiff’s son.
The plaintiff, who was nearby, heard his son’s screams and suffered shock. It was held that
the plaintiff could recover damages because the defendant was aware the plaintiff was
nearby and the consequence of the accident was reasonably foreseeable.

In Cotton v. Derbyshire Dales D.C. (1994) the Court of Appeal held that there is no duty
of care upon thc owner of a path, which was close to an obviously dangerous cliff, to erect
a notice warning that the cliffs are dangerous.

In Caparo Indusiries plc v. Dickman (1990), it was expressed that there are three
separate steps to be considered in cases where a duty of care is an issue,

1) Proximiry:

[s there a nearness of the parties, to impose a duty of care? For example, a child
playing in the driveway, when the car was driven out of the garage.
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2) Foreseeability of the damage:
Is there sufficient evidence that damage would likely be caused by the negligent act?
3) Just and Reasonabie:

Is it fair to impose a duty of care which is not just and reasonable? For example, a
duty of care was not owed to a serviceman by another serviceman in war conditions.
(Mulcahy v. Minister of Defence (1996).

Nervous Shock

The decision in McLoughlin v. O'Brian (1983) should be considered carefully. A mother
visited a hospital to see her husband and daughters, injured in a serious road accident, and
as a result of what she saw and the account she heard from witnesses, she suffered severe
nervous shock. The House of Lords held that although distance and time were factors to be
considered they were not legal restrictions. The plaintiff was entitled to damages for
nervous shock, even though she was not present at the accident, because it was a
reasonably foreseeable consequence of the defendant’s negligence.

The decision in McLoughlin v. O'Brian has been followed by a spate of similar cases,
particularly in the aftermath of the Hillsborough disaster where many lives were lost while
attending a football match. In Alcock v. Chief Constable of South Yorkshire Police (1991),
following the judgement in McLaughiin v. O’Brian, the House of l.ords considered:

(a) Other than in exceptional circumstances, only those within a parent/spouse
relationship may obtain damages for nervous shock sustained. The exceptional
circumstances would be relationships which could show the same criteria of love,
affection and care, such as a fiancée or grandparent, and which would be decided on
a case by case basis.

(b) As a general rule, watching television is not generally regarded as the same as being
present at the scene or its immediate aftermath, but simultaneous television may in
certain circumstances be the equivalent as being within the sight and hearing of the
event. In this case the House of Lords considered the position of ten claimants who
had lost relatives a1 Hillsborough. The majority had witnessed the scenes on
television. The plaintiffs’ appeals were dismissed because the claimants did not have:

(i} the close relationship required; or
(ii} had viewed the scenes on television, which did not show the suffering of any
recognisable individual.

It was considered that relatives who attended the mortuary for the purpose of
identification at least eight hours after the incident, were outside the immediate aftermath of
the disaster.

This decision was followed in McFarlane v. E.E. Caledonia (1994), where it was held
that a mere bystander witnessing a disaster cannot claim damages for psychiatric harm
unless able to show (i) sufficient degree of proximity to the place and (ii) a close
relationship of love and affection with the victims or victim.

In the case of Frost v. Chief Constable of South Yorkshire Police (1997), police officers,
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who endured long exposure to the horrific scenes at the Hillsborough disaster while acting
as rescuers to the victims, later suffered mental injuries. It was held that they were owed a
duty of care by their employers.

2. A Breach of Duty

Defendants will be in breach of duty if they have not acted reasonably. The standard of
care varies with each situation, but as a general rule, the standard of care is that of a
reasonable person who uses ordinary care and skill.

The courts will consider the risk involved. In Paris v. Stepney Borough Council (1951),
the plaintiff had only one eye and the defendants employed him on work that involved a
centain risk to the eyes, although not sufficient to warrant ordinary workers to wear goggles.
Paris was blinded as a result of his work and the court held that the defendants were in
breach of their duty to that particular worker.

A professional person must use the skill expected of the profession, therefore in
Carmarthenshire C.C. v, Lewis (1955) a teacher was dressing young children before taking
them out, when a four-year-old under her control left the school premises and ran into the
road. A lorry driver was killed when swerving 1o avoid the child. The count held thai the
teacher was not negligent, but the county council had been negligent in allowing a situation
to arise in which the child could leave the school.

A duty of care is not owed as a matter of public policy by a participant to a crime to a
partner in the crime. In Ashton v. Turner and Another (1980) the plaintiff and defendants
had been drinking together and the second defendant allowed Tumer to drive his car
without insurance. Ashton and Tumer later committed burglary and when driving away
from the crime had an accident which injured Ashton (the passenger). Tumer pleaded guilty
to dangerous driving and driving while drunk. Ashton claimed damages against both
defendants and the court held that as a mauer of public policy the plaintiff was not owed a
duty of care when injured during the commission of a crime. The count also held that
Tumer could successfully plead the defence of volenti non fit injuria (see p. 204).

In Hill v. Chief Constable of West Yorkshire (1988), the mother of the last victim of the
“Yorkshire Ripper’” (Peter Sutcliffe) brought an action against the plaintiffs, claiming
negligence in failing to catch the killer before her daughter’s murder. The House of Lords
held that the police do not owe a duty of care to an individual member of the public in
respect of an attack by a criminal.

However, in Kirkham v. Chief Constable of Greater Manchesier Police (1990), the Court
of Appeal held that the defendant was in breach of a duty of care and awarded damages
when the police did not pass information to the prison authorities that the plaintiff’s
husband had suicidal tendencies. Her husband was consequently treated as a normal
prisoner and placed in a cell alone, where he hanged himself.

In White v. Jones (1995), solicitors delayed preparation of a new will by more than two
months. The testator died before the will was prepared and the intended beneficiaries under
the new will sued for the loss of their legacies. The House of Lords confirmed that the
solicitors were in breach of a duty of care, as their negligence deprived ttie plaintiffs of
their intended legacies under the new will.

O
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3. Damage has been Suffered

Although a plaintiff must prove damage. not all damage is actionable if it is too remote.
The general rule is that a defendant is only liable for damages that a reasonable man should
foresee.

In The Wagon Mound Case (1961), oil was negligently spilt from a ship and floated
across Sydney Harbour to a ship repairers, where sparks ignited the oil and caused damage
to the wharf and 10 a ship. At that time it was not foreseeable that the oil would be set
alight and cause the damage, and the Judicial Commitiee of the Privy Council held that
there was no liability.

This decision was foliowed in Doughty v. Turner Mamufacturing Co. (1964). The plaintift
was injured when a fellow worker dropped an asbestos ccment cover into melten liquid. An
explosion followed and the plaintiff was injured. It was discovered later that a chemical
reaction would be caused by the cement and molten liquid. The Court of Appeal held that
the accident was unforeseeable and the defendants were not liable.

It must be stressed that the plaintiff must suffer damage. A person cannot be sued in
negligence just because he acted negligently. The negligent act must injure the plaintiff or
his property.

Res ipsa loquitur (the facts speak for themselves)

It is a general rule of law that a plaintiff must prove that the defendant has been negligent,
In cases, however, where the act or omission obviously indicates negligence, the burden of
proof moves to the defendant who must show that, in fact, he was not negligent. This rule
has been applied where:

(a) Bags of sugar fell on the plaintiff from an upper floor of a warehouse. (Scotr v.
London & St. Katherine Docks Co. (1865).)

(b) Swabs were left in a patient after an operation. (Mahon v. Osborne (1939).)

(c) A customer slipped on yoghurt which had spilled on to the floer of a supermarket.
(Ward v. Tesco Stores Lid (1970).)

The application of the rule does not automatically mean that the defendant was negligent,
but it is presumned that the act or omission was negligent, unless it can be shown otherwise.
In Pearson v. NW. Gas Board (1968), a gas explosion killed the plaintiff's husband and
destroyed her home. The court applied the rule, but the defendants were able to show thar
severe frost caused the gas leak and. as there was no reasonahle way in which the
explosion could have been prevented, they were not negligent.

Contributory Negligence

The Law Reform (Contributory Negligence) Act 1945 provides that where a person sutfers
damage which is partly his own fault and partly the iault of another, the injured party will
be able to claim damages, but the amount recoverable shall be reduced 1o the extent that
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the court considers just and equitable, having regard to the claimant’s responsibility for the
damage.

In practice the court usually awards damages and then reduces the award by the
percentage the plaintiff is deemed to be responsible.

For example, suppose a motor-cyclist suffered injuries caused by the negligence of a
motorist and was awarded £5,000 damages. This amount would be reduced if it could be
shown that the plaintiff contributed to the damage suffered to the extent of 20 per cent. of
the blame, by not wearing a crash helmet. The damages received by the motor-cyclist
would be £4.000 (i.e. £5,000 less 20 per cent.). In Capps v. Miller (1989), the plaintiff, a
motor-cyclist, received head injuries as a result of the defendant’s negligent driving. The
plaintiff’s crash helmet, which was unfastened, fell off before his head hit the road. The
Court of Appeal held that although the sole responsibility of the accident lay with the
defendant, the plaintiff’s failure 1o secure his helmet had contributed to the injury. The
Court held that the plaintiff’s damages be reduced by 10 per cent. It was also considered
that the reduction would have been greater if a helmet had not been wormn at all.

In Sayers v. Harlow U.D.C. (1958}, the plaintiff entered a public toilet and, because of a
faulty lock. could not open the door to get out. She was due to catch a bus, so in order to
climb over the door she stepped on to the toilet-roil, slipped, and injured herself. The court
held the defendants to be negligent, and although the plaintiff had acted reasonably in
attempting to release herself, she had contributed 1o the injury by stepping on a revolving
toilet-roll. The damages were reduced by 25 per cent.

In Armstrong v. Cottrell (1993) a young girl aged 12 ran into a busy road and was
injured by a passing vehicle. The court considered that she was old enough to take care
when crossing a road and her damages were reduced by 30 per cent.

Ii is generally considered that a young child is never guilty of contributory negligence.

Occupiers’ Liability for Dangerous Premises

The Occupiers’ Liability Act 1957, provides that the occupier of premises, or the landlord if
responsible for repairs to the premises, has a common duty of care to see that all lawful
visitors will be reasonably safe when using the premises.

Lawfu! visitors include persons invited expressly or impliedly (milkman, postman, paper-
boy), or people who enter the premises under a contract {spectators at a football maich).
Persons using a right of way, whether public or private, are not *‘visitors™ within the
meaning of the Act. They only have limited protection provided by the Occupiers’ Liability
Act 1984, (See below for the 1984 Act which deals with the liability for visitors outside the
scope of this Act.)

The standard of care varies according to the visitor. Obviously the care shown for a child
must be greater than for an adult. A notice "“danger” would be of little use to a young
child who could not read. Some dangers on premises may actually allure or attract children.
In the case of allurements the occupier must take greater care to protect children. Occupiers
have been held responsible for injuries to children caused by a railway turntable, red berries
on trees, building sites, railway trucks, and threshing machines.

An occupier may not be liable for injuries to a very young child if it could be expected
that the child would be accompanied by parents or other responsible persons.

In addition to the general defences (see p. 203}, the occupier may show that:
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(a)

(b)

(c)

(d)

adequate notices or warnings of the danger were given (e.g. a “‘wet paint’’ sign or
“*dangerous chff” notice).

In Cotton v. Derbyshire Dales D.C. (1994) (see p. 184) it was held that the
obligation of landowners to visitors “does not include an obligation of protection
against dangers which are obvious™.

with visitors under contract, liability was excluded. For example it is wsual for
exclusion notices to be displayed at most sporting cvents, but it should be noted that
the Unfair Contract Terms Act 1977 may limit exclusion clauses o a test of
reasonableness (see p. 165).

the injury was caused by the negligence of a competent independent contractor. For
example, the occupier would escape liability if electrical httings, erected by a
qualified electrician, fell on a visitor. The occupier would be liable, howevcer, if the
fittings had been erected by a gardener. Independent contractors may be liable if they
leave premises in a dangerous state and lawful visitors are injured as a result.

A.C. Billings & Sons Ltd v. Riden (1958). Building contractors had to remove a ramp
from the front of a house. Mrs. Riden left the house after dark and fell into a sunken
area and suffered injury. It was held that the contractors were negligent as they had
not taken reasonable care to ensure that visitors were nov exposed to dangerous
premises.

the persen injured was a trespasser and not a lawful visitor. The occupier is liable
for trespassers for intentional dangers such as man-traps, and for injuries caused
when all that a humane person should have done for the safety of a trespasser had
not been done.

British Railways Board v. Herrington (1972). A child trespasser was electrocuted and
severely injured on the defendant’s land. The fence guarding the line was broken.
The House of Lords considered that there was a high depree of danger and as the
defendants were aware of the possibility of such a trespass, and could easily have
repaired the fence, they had not acted humanely and were liable.

The Occupiers’ Liability Act 1984 is concerned with civil liability of an occupier to
persons on his land who are outside the scope of the 1957 Act, namely trespassers. The aim
of section | is 10 resolve points of doubt following British Railways Board v. Herrington
(see above.)

An

occupier has a duty to persons, other than lawful visitors, in respect of any injury

suffered on his premises by reason of any danger due to the state of the premises, or to
things done or omitted to be done on them.
The duty is owed by the occupier if:

(a)
(b)

()

he is aware of the danger or has reasonable grounds to believe that il exists,

he knows or has reasonable grounds to believe that there are others in the vicinity of
the danger, or may come into the vicinity, and

the risk is such that he may reasonably be expected to offer the other persons some
protection.
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The duty is to take such care as is reasonable, to see that the others do not suffer injury
by reason of the danger on the premises. The duty may be discharged by giving warning of
the danger or discouraging persons from laking the risk. No duty is owed by the occupier if
the other persons willingly accept the risk. There is no liability in respect of loss or damage
to the other person’s property, only personal injury.

In Revili v. Newbnry (1995), the defendant slept in a shed in his allotment to protect
valuable items stored in the shed. The plaintiff attempted 1o break into the shed and the
defendant loaded his shotgun and fired through a small hole in the door, wounding the
plaintiff. The plaintiff pleaded guilty to an offence and the defendant was aquitted of
wounding. The plaintiff brought a civil action for neglipence and a breach of duty of care
owed to a trespasser under section | of the 1984 Act. The Court of Appeal held that under
section 1, the duty of care owed 1o a trespasser was to take such care as was reasonable to
see that the trespasser did nol suffer injuries on the premises, even if he was on a criminal
act. The plaintff was awarded damages but the court found that he was liable for
substantial contributory negligence.

Section 2 of the Act deals with visitors using premises for recreational or educational
purposes. Occupiers of business premises may exempt themselves from provisions of the
Unfair Contract Terms Act 1977, where access is granted for purposes not connected with
the business. For example, a farmer allowing a football leam to play on a field normally
used for pasture.

TRESPASS

Trespass is probably the oldest tort, and many other torts owe their origin to the writ of
trespass, which has been described as the “mother of actions™. There are three forms of
trespass:

(a) trespass to the person,
(b) trespass 1o chattels {goods), and

{(¢c) trespass to Jand,

All trespasses are actionable per se (by itself); that is, the plainmiff does not have to
prove that the defendant caused any damage.

1. Trespass to the Person

This 1or consists of three separate actions:

{a) Assault

This tort is actionable when a person threatens or attempts to physically injure another, and
the other person has reasonable fear that the threat will be carried out. Words are not
sufficient by themselves, they must be accompanied by actions. If a person 100 yards away
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shouted an abusive threat it would probably not be assault, because there would be no fear
of tmmediate danger and no action to indicate an attack. However, if a knife or fist was
raised in close proximity to a face, this would be assault as there would be good reason to
be in fear of a physical attack.

It is possible for words 10 remove the fear ot an attack. For example, if’ a person lifted a
fist 10 strike another, but said *'1 won’t hit you because it’s your birthday™.

{b) Battery

This occurs when an act goes beyond a threat and a person is actually touched. The
attacker does not have to physically touch the other person, the injury could be caused
indirectly, such as throwing a stone,

It should be noted that mere unauthorised touching is actionable, regardless of the
motive. A kiss given with love and affection, is assault and battery if the receiver does not
authorise the act, even if it takes place under the mistletoe at Christmas time. It is
intentional bodily contact and a woman or man may claim damages if they did not
voluntarily stand under the mistletoe and accept the kiss.

Assault and battery are usually joined in one action, and both are criminal offences.
Conviction in a criminal court may be used as evidence when claiming a remedy in a civil
action.

In Halford v. Brookes (1991}, for the Rrst time in English law a person was found liable
in a civil court in respect of a murder for which he had not been prosecuted (see p. 206 for
details).

(c} False Imprisonment

This tort is committed when a person’s liberty is totally restrained by the intentional, but
unjust, act of another. The imprisonment must be for an unreasonable length of time and be
total, so that if a person has reasonable means of leaving the premises it is not aclicnable.

In Bird v. Jones (1845) the public footpath over Hammersmith Bridge was closed. The
plaintiff climbed over a fence and was stopped by the defendant from proceeding further
along the footpath. The court held that it was not false imprisonment as the plaintff could
have left the bridge by the way he entered.

In John Lewis & Co. Ltd v. Tims (1952) Mrs Tims and her daughter were suspecied of
stealing and were kept in an office, against their will, until the siore manager was informed.
The House of Lords held that, as the detention had not been for an unreasonablc period of
time, there had not been false imprisonment.

A person may have a right of action even though he did not know at the time that he
had been locked in a room while he slept. Meering v. Grahame-White Aviation Co. (1919).

(d) Specific Defences 1o Trespuss to the Person

(i) Parental or quasi-parenral aurhoriry. Parents or guardians may use reasonable force to
chastise or imprison children. A similar authority may be given to others who take the
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place of parents (gwasi means “‘as if"). A teacher, therefore, would not be liable for
keeping pupils in school after lessons provided good reason could be shown.

(ii) Self defence. The force used must be reasonable, regarding the facts of the case. It
may not be a good defence 1o shoot an attacker dead if the person was unarmed. In Lane v.
Holloway (1968), the plaintiff aged 64 hit a 24-year-old man on the shoulder, and in return
received a blow to the eye which necessitated 19 stitches and a month in hospital. It was
held that the blow received by the older man was out of all proportion to the provocation.
{The defendant had also been found guilty in the eriminal courts.)

(ii) Srarutory or judicial authority. For example, lawful arrest by a poliee officer.

2. Trespass to Chattels (Goods)

Chattels are items of tangible moveable property, such as personal possessions (pens,
books, desks, cars, records, etc.. and money and cheques, etc.).

This tort is committed when a person intentionally interferes with goods in the possession
of another, or carties our an unjustifiable act which denies a person of the legal right to
possess the goods. The merest touch of the goods without causing damage is sufficient, and
it is not necessary for the defendant to disposses the goods.

Kirk v. Gregory (1876). In order to place another person’s jewellery in a safe place, the
defendant removed the goods from one room to another. The jewellery was later stolen by
an unknown party and the defendant was held liable in trespass.

The tort may also be committed without touching the goods, e.g. opening a farm gate
and driving cows or horses out of a field.

Possession is the basis of this tort, as it is the lawful possessor of the goods, not
necessarily the owner, who may bring an action. For example, a hirer of a car, not the
owner, would sue for damages from the defendant who had taken possession of the car.

Most actions under this tort are brought for the intentional dispossession of the
possessor’s rights to the goods.

(i) Conversion arises when the defendant intentionally interferes with goods in a way that
may be regarded as denying the plaintiff’s rights of possession or use. If, for example, a
car subject to a hire-purchase agreement is sold to a private persen, the seller has given the
buyer a good title (see p. 164) and denied the hire-purchase company the right of
ownership of the car. The hire-purchase company could sue the seller for conversion. The
usual remedies for conversion are damages and injunction.

(ii) Detinue arose when goods were wrongfully detained by another party. This tort was
abolished in 1977 (see below).

{a) Torts (Interference with Goods) Act 1977

The Act abolished detinue, and section | defined *“*wrongful interference with goods™ to
mean:

(a) conversion of goods,

(b) trespass to goods,
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(c) negligence and other torts in so far as they result in damage to goods or interests in Tl
goods. ’

(b) Uncollected Goods

If you take goods to a shop to be mended, repaired, cleaned, etc., you are the bailor and the
trader is the bailee. After the goods have been mended, you have a duty to pay for, and
collect your goods. The trader has a duty to return the goods. The situation often arises
when you (the bailor) do not collect your goods.
This Act sets down the rights of the trader (the bailee) and the procedure to follow. In
cases where the bailor has not collected the goods, the bailee has a right in certain
circumstances to write to the bailor in a prescribed manner, giving notice of an intention to
sell, and if the goods have not been collected within the period stated in the notice, the o
bailee may sell the goods (s.12). ' B

3. Trespass to Land

This tort may be defined as the intentional entering on to another person’s land without
lawful permission or remaining on the land after permission has been withdrawn.

The entering or interference with the land must be direct. Rubbish dumped on to
another’s land would be trespass, but if the rubbish was blown on to the land by gales, it
would not be trespass because it was not the direct action of the defendant which caused
the interference.

An invasion of air space may be a trespass of land, even though the land is not touched.
The courts have held in Kelsen v. Imperial Tobacco Co. (1957) that a sign erected on a
building, but which protruded over another person’s land was trespass, as it was in
Woollerton and Wilson v. Costain (1970), where a crane swung over another person’s land,
In Bernstein v. Skyviews and General Ltd (1978) it was held that an aircraft which took an
aerial photograph would not be trespassing if it was at a height which did not affect the use
of land.

Trespass is a civil wrong and a mere trespasser, as a general rule, is not liable for
criminal prosecution, and therefore the familiar sign, ““Trespassers Will Be Prosecuted”, has
no legal effect, except in relation to certain government undertakings where an Act of
Parliament has provided a fine for trespassing (see p. 109).

(a) Specific Defences to Trespass to Land

It is a defence 10 claim that entry on to land was justifiable. The following reasons may be
used as a defence to show that entry was made:

(a) by leave or licence granted by the occupier of the land,

(b) by authority of law (such as a bailiff),

(c) involumtarily (such as landing in a parachute),
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(dy where the highway was impassable, and

(e) to retake and retain possession of one’s own property.
The remedies available 1o the plaintift:

(a) Damages. If no real injury has been incurred the damages awarded may be nominal
(i.e. ip). :
(b) Imjunction. This may be used to stop the defendant from repeating the trespass.

(c) Forcible ejection. The occupier may only use reasonable force to move the trespasser
after first requesting him to leave and giving him reasonable time to do so.

NUISANCE ]

There are two forms of nuisance which have quite different meanings and little in common.
They are public nuisance and private nuisance.

wpr

1. Public Nuisance

This wrong arises when acts or omissions have caused annoyance, inconvenience or danger
to a class or part of the general public. Public nuisance includes such things as obstructing
the public highway, throwing fireworks on to the road, smoke from chimneys causing
damage to cars parked on the highway and quarry bilasting which projecis stones and dust
on to the surrounding neighbourhood.

In R. v. Shorrock (1993), the defendant let a field on his farm for a weekend for £2,000.
He did not know for which purpose the field was let and he went away for the weckend.
The field was used for an “acid house party” which was attended by more than 3,000
people and created a great deal of noise. The police received nearly 300 complaints.

He was convicted of causing a public nuisance and fined. It was held by the Court of
Appeal that it was not necessary for the Crown to prove that he had actual knowledge of
the nuisance, merely that he was responsible for the nuisance as he ought to have known
that there was a real risk that the consequences in letting the field would create this sort of
nuisance,

Public nuisance is a crime and the offender is prosecuted, usually by the Attorney-
General. A private person who has suffered special damage of a different kind from that of
the general public may use in tort. An example would be where, in the case of blasting, an
entire neighbourhood was covered in dust, but one individual was hit by falling stones.

In R. v. Johason (1996). the accused had made obscene telephone calls on several
occasions to many different women. On appeal he argued that each separate call was an
individual act and therefore could not be a criminal public nuisance. The Court held that his
actions had reasonably affected a class of Her Majesty's subjects and. as the calls were so
wide and random, it was not reasonable for the women lo start individual proceedings.
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2. Private Nuisance

This tort covers the unreasonable interference with the plaintiff’s enjoyment or use of his
land or the disturbance of some legal interest over the land. An example of interference
with the enjoyment of land would be playing music very loudly in the middle of the night
so that your neighbour’s sleep is disturbed. Blocking your neighbour’s access from the road
to his house would be to disturb his legal right of way.

3. Nuisance and Trespass
Nuisance differs from irespass to land in that,

(a) the interference must be indirect. Therefore the smell of a garden compost heap
would be a nuisance to your neighbour, the throwing of the garden rubbish on to the
neighbour’s garden would be trespass.

In Esso Petroleum v. Southport Corporation (1956) a tanker ran aground and had to
discharge oil at sea, which was carried by the tide and wind on to the foreshore. The
Court of Appeal held the Corporation’s action could not succeed in trespass as the
damage was not caused by the direct act of the defendants, but by the indirect act of
the wind and tide.

(b) Nuisance is only actionable by proof of special damage.
4. Unreasonable Interference

The following factors have to be considered when establishing whether or not a nuisance exists.

{a) Reasonableness

It is a good defence to claim the act was a reasonable use of one’s own property. The
courts take an attitude of “live and let live”. What is reasonable is based on the conduct of
the ordinary man.

(b) Sensitiveness

An act which would not disturb a normal person will not be a nuisance just because the
plaintiff, or his property, is unduly sensitive. In Robinson v. Kilvert (1884) the plaintiff
stored brown paper in the defendant’s premises. The heat from the defendant’s boiler
damaged the paper, which was extremely sensitive to heat. The court held the defendant
was not liable in nuisance,

(c) Locality

“What would be a nuisance in Belgrave Square would not necessarily be so in
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ball was hit into their house causing damage, and while a game was in progress there was
always the danger of personal injury. The plaintiffs sought an injunction to restrain the ctub
from playing cricket on the ground, as it interfered with their enjoyment of the land. It was
held by the Court of Appeal that the interests of the public should prevail over the
plaintiffs’ individual suffering. The public had watched cricket for 70 years and their
interest had to be guarded. The injunction was not granied,

There is an extra-judicial remedy of abatement which is available when the nuisance can
be terminated without entering another person’s land. It could be applied to over-hanging
trees or roots, but it must be noted that the branches which are cut away still belong to the
owner of the tree. If the nuisance cannot be abated without entering the other’s land,
permission must first be obtained, unless there is immediate danger to person or property.

Statutory nuisance is noise from premises which causes a nuisance. In such incidents the
local authority can issue an ““abaternent” notice requiring the noise to stop and 1o prohibit
it from happening again. If this is ignored, fines of up to £5,000 can be made (£20,000 if
the noise comes from commercial premises).

The Noise Act 1996 only affects districts where the Act has been adopted by the local
authority. In these districts the local authority must inquire into any complaint that
householders are being disturbed at night by excessive noise from a dwelling house, during
the hours of 11.00p.m. until 7.00a.m. The authority must issue a “waming notice” to the
person responsible, If the warning is not heeded the guilty person is liable for a fine of up
to £1,000.

7. Defences

(a) Statutory Authority

It is a complete defence that a nuisance was expressly authorised by an Act of Parliament.
However, in Wheeler v. JJ. Saunders (1995), the defendant had planning permission for two
pig weaning houses and contended that the smell emanating from the pigs could not be
considered a nuisance. The Court of Appeal held that, although the nuisance originally
came from the granting of the planning permission, this did not, in this case, provide
immunity from liability for nuisance.

{b) Prescription

When a nuisance has been in continuous existence for not less than 20 years, the right to
carry on the act may be acquired.

(c) Reasonable Use of One’s Own Property

{d) That the Damage Caused was Minute or Minimal

It should be noted that it is no defence that the plaintiff came to the nuisance. (Srurges v.
Bridgman {1879).)
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LIABILITY OF PARENTS FOR THE TORTS OF
CHILDREN

It is a general rule that parents are not liable for the torts of their children. A parent will be
liable, however, if he is negligent in allowing his child to be in a position to commit a tort.

In Bebee v. Sales (1916), a father gave his |5-year-cld son a shotgun, and the father was
held to be liable when the son injured another boy.

However, the parent is not negligent if he has taken steps to lessen the risk of injury, as
was the case in Donaldson v. McNiven (1952). A father showed his son how to use an air-
rifle, warned him of the dangers and teld him not to use it outside the house. The father
was held not to be liable when his son injured another child.

DEFAMATION

Defamation is a false, published statement, made orally, in writing or by gestures, which
attacks a person’s reputation. It has been defined as a statement which tends 1o lower a
person in the estimation of right-thinking members of society generally. Although there is
the public interest of freedom of speech, the tort of defamartion protects an individual’s
private interest in his reputation. Two points from the definition must be noted:

1. The Statement must be Published to a Third Party

It is not defamation if the statement is published only to the plaintiff. It would be
defamation if a third party heard the defamatory words, even by accident, Each time a
defamatory statement is repeated, it is actionable even if the maker does not know the
statement is defamatory. So, if Peter made a statement to Jim about David, Jim weuld be
liable (as would Peter) if he repeated the statement to any other person.

Post cards and telegrams are deemed (o be published, even if the postal authorities have
not actually read them.

2. The Statement must Lower the Plaintiff’s Reputation in the Minds of
Right-thinking Members of Society

A bank robber would not be liable for defamation if he informed other thieves that one of
the gang had served a prison sentence for theft. This is because the gang would not
disapprove, and they are not held to be right-thinking members of society.

In Byrne v. Deane (1937) a golf club had some illegal gaming machines which the police
removed. A verse was placed on the notice beoard, which inferred that Byme had informed
the police. (*‘May he Byme in hell and rue the day”.) Byme sued, but it was held that he
had not been defamed, because right-thinking members of society would have approvcd of
a person informing the police of an illegal practice.

In another case it was held that 1o depict a2 person as “‘hideous looking™ was not libel,
because it did not affect the person's reputation.
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In addition to showing that the statement was defamatory and published to a third party,
a plaintiff must prove that the third party understood that the statement referred 1o the
plaintiff. It is for the judge to decide if the statement is likely to be undersiood as referring
to the plaintiff and for the jury (if there is one) 10 decide if the third pany actually did so.

Not all defamatory statements are actionable. Consider the following statements and
decide whether or not they are defamatory.

““All students in class 1A cheated in their examination’. (There were six students in the
class.}

“Half of the Maths ‘A’ level class (four students) cheated in the examination™,.

“One or two of the law students (60 students) cheated in the examination”.

The first statement would be defamatory because the class is small enough for all
students (o consider that they have been individually defamed,

The second statement would also be defamatory because, although it referred to only half
of the class, it is small enough for any of the class to bring an action.

The last statement would not give a law student a right to sue because the class is too
large for any one person to claim that it referred to him or her.

3. Innuendo )

A statement may be defamatory by implication, even though the words are not defamatory
in their ordinary sense, if it can be shown that another person’s reputation has been
affected.

In Cassidy v. Daily Mirror Papers Litd (1929), the newspaper published a photograph of
the plaintiff's husband and another lady, and the caption announced the engagement of the
couple. The plaintiff alleged that the words inferred that she had lived with the man
without being married, and the court held that the picture and caption would lead a
reasonable person to that conclusion.

It should be noted, however, that only a person defamed by innuendo may bring an
action. If, for example. a student magazine wrongly stated a brother and sister to be
illegitimate children (or words to that effect), the named persons would not be able to sue
the editor, because they have not been defamed. Their parents would be able 1o sue,
because the statement implies and infers that they are not married.

Libel and Slander

Defamation is either:

1. Libel

This is defamation in a permanent form, such as writing, or broadcasting on radio or
television. It could be in a painting or cartoon, or on record, cassetie or tape recorder. Libel
is actionable per se, that is, the plaintiff does not have to show special damage. Libel may
also be a crime.

Mimg_
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2. Slander

This is defamation in a non-permanent form, such as by words and gestures. Slander is not
actionable per se, and a plaintiff must prove special damage, except with regard to
statements which:

(a) Impute that a person has committed a crime punishable by imprisonment.

(b) Impute that a person has an existing infectious disease (for example, leprosy or
venereal disease).

(c) Impute unchastity of a woman.

(d) Impute against the plaintff in respect of his office, profession, calling, trade or
business.

Defences
1. Justification

I is a defence to show that the statement was completely or substantially true. Defamation
must be a false statement, and a true statement which damaged a person’s reputation would
not be actionable.

The Defamation Act 1996 provides a defence if the defendant shows that he was not the
author or publisher of the defamatery statement; that he took no part in its publication, and
had no reason to believe that his actions contributed to the publication of the defamatory
statement.

2. Fair Comment on a Matter of Public Interest
People in public life, such as politicians, T.V. stars, footballers, etc., receive praise, and

must by the same token accept criticism. Provided the comments concern their public
activities, and are not made with malice or spite, they are not actionable.

3. Absolute Privilege

The following carry complete protection from actions for defamation, regardless of the truth
or motive behind the statement.

(a) Parliamentary Proceedings

This means any statement made by a Member of Parliament in either House, and officially
authorised reports on parliamentary proceedings.
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(b) Judicial Proceedings

This includes all staternents made in court by judge, jury, counsel, witnesses, etc.

(c) Statements between Solicitor or Barrister and Client
(d) State Communications

(e) Statements between Husband and Wife

4. Qualified Privilege

The following carry similar protection to absolute privilege, unless it can be shown that the
maker of the staternent acted from malice, such as an improper motive or out of spite.

(a) Reports on Parliamentary and Judicial Proceedings

This covers newspaper and broadcasting reports and would also include reports on the
proceedings of other public and intemational organisations (e.g. the United Nations).

(b) Statements made to Protect an Interest

The interest may be to the benefit of the maker of the staternent, the recipient or both, but
the maker of the staternent must have a duty, legal, moral or social, to protect the interest.
An example would be a company director reporting to the chairman of the company about
the misbehaviour of an employee.

5. Apology

A newspaper or periodical may offer this defence if it can show that the libel was
published without malice or gross negligence. In addition to publishing an apology, a
payment of money must be paid into court before the commencement of the case.

The Defamation Act 1952 provides that, as regards unintentional defamation, apology
and amends will be a good defence.

While apology and amends is only a defence for defamatory statements in newspapers, it
may serve to reduce damages if offered by a private person.

The Defamation Act 1996 provides that a publisher of a defamatory statement may make
an offer in writing, to make amends by publishing a correction and an apology. In addition,
the injured party must be paid compensation. Should the offer be accepted, the injured
party may not continue the action. The Act also reduces the time limit when an action may
be started 10 one year.
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Remedies

Damages are the usual remedy in defamation cases, and are awarded by the jury. Should a
jury award excessive damages they may be set aside by the Court of Appeal and the
plaintiff could be involved with the expense of a retrial. In Sufcliffe v. Pressdam Ltd
(1990}, a case involving the magazine ‘‘Private Eye™, the Cournt of Appeal considered the
award to the plaintiff 1o be excessive and ordered a retrial on the question of damages only,
The Court was also of the opinion that in appropriate cases the judge should warn the jury
of the consequences of an excessive award.

In JoAn v. MGN (1996), the House of Lords, when assessing compensatory damages,
declared that the jury could be referred 1o the scales used in personal injury cases, as well
as early libel awards. As a result, the award of damages to Elton John was reduced from
£350,000 to £125,000.

VICARIOUS LIABILITY

This expression is used when a person is liable for the torts of another, and mainly arises in
employerfemployee relationships. (It is sometimes referred to as master and servant, but it
means the same relationship.)

The reasoning behind such liability is:

(a) To stop an employer hiring an employee to commit a tort.
(b) To encourage the employer to install and maintain a safe system of operation.

(c) That, as a general rule, the employer is in a better financial position to compensate
the injured.

The employer is only liable for torts commitied by employees during the course of their
employment.

In Lioyd v. Grace, Smith & Co. (1912), L. asked the defendants, a firm of solicitors, for
advice. All the negotiations were with a managing clerk and he persuaded L. to sign
documents which conveyed property to him. The property was sold by the clerk and he
kept the money. It was held that the firm was liable because the clerk was employed to
give advice and convey property although in this case he did it for his own benefit.

An employer is liable if the employee commits a tort in the course of his employment,
even though the latter performs his duty in a manner expressly forbidden by the employer.

In Limpus v. London General Omnibus Co. (1862) the defendants had expressly wamed
their drivers not to race against buses of another company. One of their drivers injured a
third party while racing his bus and the court held that he was acting within the course of
his employment.

An employer is not liable, however, if the employee goes on a “frolic of his own™, and
leaves his duties to follow a personal pursuit. For example, a driver who decides to watch a
football match while on his delivery round, and damages another vehicle when parking.

If an employee performs a function for which he has no authority, the employer will not
he liable. In Beard v. London General Omnibus (1900) the conductor drove a bus and
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injured the plaintiff. The court held that the employer was not liable because the conductor
was not acting within the scope of his employment.

In Trotman v. North Yorkshire County Council {1998), a teacher was charged that, on a
school holiday abroad, he committed sexual assaults on some children. Tt was held that the
Council was not vicariously liable for the actions of the teacher, because his actions could
not be described as an unauthorised way of carrying out a normal teacher’s function. His
actions were not in the course of his employment.

An employer will be liable, however, when the employee carries out an authorised task
in an incorrect way, as in Buyley v. Manchester Sheffield and Lincoinshire Ry. (1873). A
porter thought a passenger was on the wrong train and pulled the person off the train,
causing him injuries. The company was liable because the porter acted within the scope of
his employment.

In Harvison v. Michelin Tyre Co. Ltd (1985) S, an employee, whose duties included
pushing a truck within a passage marked by chalk lines, deliberately moved the truck
outside the lines as a practical joke and the plaintiff was injured. The plaintiff sued the
company, arguing that S's negligence was within the course of his employment. The
company contended that S was *'on a frolic of his own”. The court held that §’s act could
reasonably be regarded as incidental to the performance of his employment, regardless that
the company had not authorised or condoned it. The company, therefore, was vicariously
liable.

An employer is not generally liable for the torts of independent contractors, unless:

(a) They were expressly hired to commit a rort. In Alcock v. Wraith (1991) the work
involved a special risk of damage to an adjoining property, and the employer was
liable for damage caused by the independant contractor.

(b) The work must create a dangerous situation.

(c) The work obstructs the highway, thereby creating a public nuisance.

(d)} The employer delegates a duty imposed by statute or common law.

Independent contractors are employed 1o do specific tasks but can choose the method of

carrying out the work. An employee, on the other hand, is under the control of his
employer as to what to do, and how to do it.

GENERAL DEFENCES IN TORT

There are specific defences to specific torts. Absolute privilege, for example, applies 10
defamation only. Often the defence may be a straight denial of the alleged facts. There are,
however, the following defences which may be raised in most actions for tort,

1. Statutory Authority

If a statute grants indemnity for a particular act, damages cannot be claimed unless the
statute provides for compensation to be paid.
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2. Consent (velenti non fit injuria)

Where there is consent, there is no injury. “Vofenti’ is a defence for a claim of negligence,
in that the injured person agreed to accept the risk of a breach of duty involved in the
activity. Consent may be given expressly or by implication. Most sporting activities involve
a certain element of risk and it is common practice for organisers to make it a condition
that spectators enter the grounds at their own risk. Next time you go to a football or cricket
match, look for the notice as you enter the stadium.

It is usually implied that participants in sport have consented to the risk of injury. If a
hockey player misses the ball and hits an opponent on the shin, no action would normally
arise, because the players accept the risk as part of the game. However, in Condon v. Basi
(1985) the defendant was found to be negligent when he broke the plaintiff’s leg in a
football match, with a tackle which had been executed in a ‘'reckless and dangerous
manner’’, although not with malicious intent. The Court of Appeal held that all players
owed a general duty of care, but what was reasonable conduct depended upen the particular
circumstances of each case.

Most sports entail some risk of injury, and it is generally accepted that the participants
have agreed to run the risk and therefore cannot bring an action for damages. The courts
are now accepting claims for serious incidents which happen on the sports fields. In
McCord v. Swansea (1997) the court held that a deliberate foul in a football maich which
injured the plaintiff was negligent. This case was followed in Watson v. Gray (1998), where
the court awarded damages, when the plaintiff’s leg was broken by an unusually high
lackle.

In Smoldon v. Whirworth (1996), a young rugby player was seriously injured when a
scrum collapsed. The referee was held 10 be liable because of the known dangers when a
scrum collapses, and it was his duty to ensure that this did not happen. It was reported in
1999 that the player, who was 17 at the time of the incident, is to receive a large out-of-
court settlement from the Rugby Football Union.

Knowledge of the existence of risk does not necessarily imply consent. If a worker
knows that a crane passes dangerously overhead, he has not consented to the danger, and, if
injured by a falling stone, may sue for damages. (Smith v. Baker & Sons (1891).)

In Dann v. Hamilton (1939), a young lady accepted a lift from a driver whom she knew
had been drinking, and, as a result of his negligence, she was injured. The driver was not
drunk when the outing began but became drunk later when it was difficult for the plaintiff
to extricate herself. The court held that, although she knew of the risk, she had not
consented to the driver’s negligence. In Morris v. Muwrray (1990), Morris and Murray had
been drinking together, during which time Murray had drunk the equivalent of 17 whiskies.
Murray suggested that they should go for a joy-ride in his light aircraft. The plaintiff drove
them to the airfield and assisted in the preparation for the take-off. Soon after Lake-off the
plane crashed and Murray, who was the pilot, was killed. Morris was injured and sued
Murray’s estate. The Court of Appeal held that a passenger who agrees to travel in an
aircraft when he knows the pilot is very drunk, has accepted the obvious risk of injury and
has impliedly waived the right 1o claim damages for personal injuries caused by the pilot’s
negligence.

In Widdowson v. Newgare Meat Carpn (1997), the plaintiff was injured in a road accident
and did not offer any evidence, relying on “‘res ipsa loquitur’ (see p. 187). The defendant
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claimed that there was no case to answer and gave no evidence. The Court gave judgment
for the plaintiff. The defendant appcaled and it was held that where the judge is unable 1o
discover what actually happened. and where the defendant cannot cxplain what h.Lppcned
res ipsa foguiror must apply.

It is considered that, if a person has an alternative to riding with the drunk, the detence
of volenti would be accepted, because the plaintiff has agreed to take the risk, rather than
accepi the alternative.

In Arthur v. Anker (1995), the plaintiff parked his car in a privare carpark. having seen a
notice that “‘unauthorised cars would be clamped™, with a releasc charge of £40. His car
was later clamped and he claimed damages for wrongful interference with his vehicle.
Arthur’s action failed because, as he had read the notice, he had consented to the
defendant’s action.

Rescue Cases

A person who is hurt when attempting to rescue another person or to save property from
damage may wish to sue the person who created the dangerous situation. The defence of
consent may be invoked if there was no immediate danger (o others, as the courts may
consider the injured party volunteered to take the risk. In Cutier v. United Dairies Ltd
{1933), C was injured when he tried to stop a runaway horse on a quiet country road. It
was held he had consented to the risk.

The plaintiff will not be a volunteer, however, if there was danger to others or if the
plaintiff acted under a moral or legal duty, as in Havues v. Harwood (1935). A police
officer was injured when he tried to stop a horse that had belted in a town and was an
immediate danger to women and children. It was held that. although the plaintiff knew of
the danger, he had acted under a duty and had nol consented to the risk.

In Baker v. T.E. Hopkins & Son Ltd (1959), a similar decision was made, when a doctor
went down a well to help men overcome by fumes. The doclor died as a resuit of the
fumes and the court held that the defendants who created the dangerous situation were
liable,

In a more recent case, Ogwo v. Taylor (1988), the defendant negligently set fire to the
roof of his house and a4 fireman was injured while attempting to put out a fire. The House
of Lords considered that as the defendant had negligently caused the fire. it was reasonably
foreseeable that a fireman would be at risk and, therefore, the defendant would be liable.

3. Inevitable Accident

It is a good defence to show that the injury was caused by an accident which could not
have been prevented through forethought or by taking ordinary precautions. In Sranley v.
Powell (1891) the plaintiff was injured during a shooting party when a pellet glanccd off o
tree. 11 was held that the defendant was not liable as his act was neither intentional nor
negligent.
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4. Necessity

It may be a defence to show that the damage was caused in trying to prevent a greater evil.

In Cope v. Sharpe (1912), fire broke out on the plaintiff’s land and the defendant, who
was a gamekeeper, set fire to other parts of the plaintiff’s land with the intention of
preventing the fire from spreading to his employer’s land, where there were pheasants. The
fire was extinguished by other means and the plaintiff sued for damages. The court held
that the defendant had carried out a reasonably necessary act and was not liable.

Applying medical treatment in an emergency to a person unable to give consent, eould
come under this defence.

5. Act of God

This is an act of nature which could not have been reasonably foreseen.

In Nichols v. Marsland (1876), the defendant owned an artificial lake which overﬂowed
as a result of a thunderstorm and caused damage to the plaintiff’s land. The court held the
defendant was not liable as the damage was caused by an act of God.

6. Lapse of Time

Although not technically a defence, a defendant may claim that the plaimiff's right of
action is “‘statute barred”. If after a specified period of time an action has not started the
right of action is no longer enforceable. The Limitation Act 1980 provides that the right to
bring an actien in tort will expire after the following periods:

(a) generally, six years from the date when the cause of the claim arose;

(b) three years in cases for claims of personal injuries and in cases where both personal
injuries and damage to property are claimed.

The period of time usually runs from the date when the accident, libel, assault, etc,
occurs, although section 33 of the Limitation Act 1980 gives the courts power lo ignore, or
disapply, these periods if it appears to the court that it is equitable to do so.

In Halford v. Brookes (1991) the Count of Appeal exercised this discretion. The
plaintiff’s daughter was murdered in 1978 and the second defendant was tried and acquitted
of the murder, after accusing the first defendant of committing the crime. In 1985 the
plaintiff was informed that a civil action might be brought in the tort of batiery, and in
1987 a writ was issued against the defendants, The defendants alleged that the claim was
statute barred as the cause of the action arose mere than three years before the issue of the
writ. In considering the discretion under section 33, the Court of Appeal held that the
plaintiff did not know her legal rights until 1985 and had acted promptly from then on, and
any prejudice to the plaintiff in preventing an action far outweighed any prejudice to the
defendants in disapplying the limitation period. This was the first case in English legal
history of a civil court upholding a claim against an alleged murderer who had not been
convicted of the crime.

T
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7. Self Defence

A person may use reasonable force as is necessary to protect himself, his family and
property and to prevent entry or to eject a trespasser from his land.

The force used must be reasonable in the circumstances. In Cresswell v. Sirl (1948), the
defendant shot the plaintiff's dog, which he considered was 1o attack the livestock. The
court held that it was reasonable to assume that the shooting was necessary and was a good
defence.

8. Act of State

No action may be brought against the Crown or against servants of the Crown for any acts
within their duties.

9, Illegality

It is a defence 1o prove that the plaintiff had acted illegally. A plaintiff can not succeed in
an action if it is necessary to depend on his own illegal acts or is contrary to public policy.
If, for example, in attempting to open a safe, a burglar negligently passed explosives to his
accomplice which causes an injury, his partner would have no cause of action,

REVISION TEST

1. What three things must a plaintiff prove to succeed in the tort of negligence?

2. What is the Latin phrase to show that the defendant must prove he was not
negligent?

Name the three forms of trespass.

Who may sue in the tort of nuisance?

Name three rcmedies for nuisance.

What is the name given to a permanent form of defamation?
Name the five categories of defences for defamation.

Name the general defences in tort.

I I T

What does “‘actionable per se’” mean?

SPECIMEN EXAMINATION QUESTIONS

. Explain the general defences available in tort.

2. Explain the nature of the defence of ““volenti non fit injuria’.
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3. Distinguish the torts of nuisance and trespass 1o land.
4, (a) What factors must a plaintiff prove in order to succeed in the tort of negligence?

{b) Steve, by negligent driving, injured Paul and his son Mark, aged five. Paul’s wife
was immediately informed of her family’s accident and suffered shock and a
consequent nervous breakdown. Whal are Steve’s legal liabilities to the wife?

5. Elizabeth invited Richard to her house for tea. Richard hurt his knee as he tripped on
a loose carpet. Robert entered her garden to take a short cut to the shops and fell
into a ditch. Explain to Elizabeth whether she will be liable 1o pay damages to
Richard and Robert.

6. (a) Explain the effect of res ipsa loguitur in the law of tort,

{b) Terry slipped on fruit juice which had spilled on to the floor of Debbie’s shop by
Gareth. a customer. Will Terry be able to sue Debbie for his injuries?

7. A successful action in negligence depends on the plaintiff proving that the defendant
owes a duty of care. Explain whether such a duty is owed in the following cases:

(a) Lin is to be a beneficiary in Henry’s will which he sent to Peter, his solicitor, to
be formally drawn up. Peter went abroad on holiday for a month and did not
prepare the will. Henry died before his return and Lin sued Peter for negligence
for the loss of her entitlement under the proposed will,

(b) Michael was called to a hospital to see his family, injured in a car accident. Afier
visiting his family he suffered severe shock. He sued the driver of the other car
involved in the accident for negligence.

8. Explain the principles of coniributory negligence and vicarious liability. In the
following situations explain how the principles work:

(a) Elizabeth is employed as driver. While delivering goods for her employer she runs
down and injuries Richard.

(b) Ashley is driving his own car when he negligently injures David, who crossed the
road without looking.

9, Smith was driving his employer’s van to deliver goods to a customer when he
negligently crashed into Jones’ car. Inform Jones as to whom he may sue. Would the
information be different if Smith was using the van 1o atend a football maich?

10. Explain the differences between libel and slander in the tort of defamation.

1l. The Daily Echo correctly reported that "Jack lJones of Richmond was yesterday
convicted of theft and hned £50”. Another Jack Jones also lived in Richmond and
he wished to sue the newspaper. Discuss Jack's chances ot obtaining an award of
damages for defamation.

12, Defamation is defined as the publication of a defamatory statement which tends to
lower a person in the estimation of right-thinking members of society.

There are two varieties of defamation. Libel is the permanent form of defamation,
and slander the non-permanent form.
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The defendant in a defamation case is allowed 10 plead one or more special
defences. These include justification and fzir comment.

Defamation is also unusual as # tort in that the case is usually decided by a jury and
Legal Aid is not available Lo either party.

The Problem

Owen is a lecturer in a further education college where he has worked for over 20
years. He was well regarded both by his colleagues and students and he enjoyed the
reputation of being both honest and hard-working. However, recently some stories
about Owen have started to go around the college. It is rumoured that some money has
gone missing from a student visit fund held by Owen. Rumours are also going around
that Owen is having an affair with one of his students.

The rumours about the missing money have been picked up by the local newspaper. A
report in the newspaper about the college mentioned Owen by name in connection with
the missing money. The report also commented on how “Owen enjoys a close
relationship with his students, particularly the female ones!”

Owen has denied all the allegetions against him.

(a) Owen is considering suing for defamation. In this respect, explain what is meant
by

(i) defamatory;
(i) publication;
(iii) reference to the plaintiff.

{b) Owen has been advised that the rumours going around the college may be
actionable as slander and that the newspaper report may be libellous.
Explain to Owen the differences between libel and slander.

(c) A law lecturer colleague of Owen has explained to him that he may have been the
victim of defamation by innuendo.
Explain what this means and why the law lecturer may have thought this,

{d) The law lecturer aiso explained that the newspaper may try w defend itself by
pleading the defences of justification and/or fair comment.
Discuss how these two defences could apply in Owen’s situation.

{e) Explain why the following could cause Owen problems if he decided to sue:

(i} the Legal Aid position;
(i) the use of a jury. : : )
(iii) Briefly discuss how one of these problems could be overcome.
(iv) Comment on how well the law of defamation protects the ordinary member of
the public. SEG 1998
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SPECIMEN ANSWER
Question 8 (above)

The Law Reform (Contributory Negligence) Act 1945, provides that where a person suffers
damage which is partly his fault and partly the fault of another, the injured party will be
able to claim damages. They may be reduced, however, by an amount which the court
considers to be just and equitable, taking in to account the injured person’s responsibility
for the injuries. The damages are usually awarded and then reduced by the court by the
percentage it considers the injured party was responsible. In Capps v. Miller (1989), a
motor-cyclist was injured by the fault of a motorist. The damages were reduced by 10 per
cent because the plaintiff had not fastened his crash helmet, and this contributed to the
injuries. Following the law above it would appear that David would be awarded damages
for Ashley’s negligent driving, but the amount of damages would be reduced by an amount
the court considers David contributed to the accident.

Vicarious liability is where a person is responsible for the torts of another, and it is usual
in empleoyer/employee relationships. The employer is only liable for torts committed by
employees during the course of their employment. The employer would not be liable if an
employee goes on a ‘‘frolic of his own™. This could occur if he performs an act, which has
nothing to do with his work, while on his employer’s business. As Elizabeth would appear
to be camrying out the work of her employer, it is her employer who would be vicariously
liable for the damages for Richard’s injuries.

SUGGESTED COURSEWORK TITLES

Distinguish between criminal and tortious liability. As some torts are also criminal
offences, is there justification for considering them separately?

Explain the law of libel. Famous people are now receiving larger sums of damages
for defamation of character, than received by some members of the public, seriously
injured by the negligence of large organisations. Discuss the different attitudes of the
law in this respect.




10/ Criminal Law

DEFINITION

There are as many definitions of a crime as there are textbooks on c¢riminal law. This is
because it is difficult to attach an exact definition to something which has many aspects;
from motoring offences to murder; from theft to treason; from bigamy to blackmail and so
on. From these examples it is possible to see the great variety and difference in gravity of
the offences, although they are all crimes.

Earlier in the book, criminal law was classified as public law, because it is an offence
against the State and is punished by the State. It would appear, therefore, first that a
definition of a crime must show that an offence is against thc public, although it might
affect only one person, and, secondly, that the person who committed an offence either by a
positive act or by omilting to do something which was a legal duty will be punished in
some manner prescribed by the State. A definition which contains these points arose in the
House of Lords when Lord Tucker, in Board of Trade v. Qwen (1957) considered that the
correct dehinition of a crime in the criminal law was the following passage from Halsbury's
Laws of England. “*A crime is an unlawful act or default which is an offence against the
public and renders the person guilty of the act or default liable to legal punishment™.

Classification of Offences

Crimes may be classified in several ways as follows:

1. Method of Trial

In order to establish the method of trial, offences are classed as:

(a) Indictable Offences

These are serious offences, triable by judge and jury, for which a Bill of Indictment sets out
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the charges alleged to have been commitied by the person(s) sent to the Crown Court for
the trial.

(b) Summary Offences

These are offences which are subject to trial by magistrates’ courts, The cases are decided
in these courts.

{c) “Hybrid" Offences

These are offences created by statute and may be tried either summarily or on indictment.

2. Power to Arrest

A classikication of offences was introduced by the Criminal Law Act 1967, which is
important with respect 10 the power to arrest without a warrant (see p. 226).

(a) Arrestable Offences

These are offences established by The Criminal Law Act 1967, **. . . for which the
sentence is fixed by law or for which a person (not previously convicted) may . . . be
sentenced to imprisonment for a term of five years™. The Police and Criminal Evidence Act
1984 extended the list by including certain offences under Customs and Excise law, Official
Secrets Act, Sexual Offences Act, Theft Acts and offences of corruption in office. For a
more detailed summary see p. 227. This classification is important in that arrestable
offences are subject to the power to arrest without a warrant.

(b} Non-arrestable Offences

Although this class is not defined by the Act, it relates to all other offences which are not
arrestable offences.

ELEMENTS OF A CRIME

A person is generally guilty of a crime (but not always) if two elements are present. First,
there must be a wrongful act which would be a crime and, secondly, there must be the
intention to do the wrongful act, knowing it to be a crime.

Therefore, in most crimes there must be the physical element; a wrong act (the acrus
reus) and the mental element; a guilty mind (mens rea), and if both elemenis are not ﬁ
present there is no crime. It should be noted that there are some crimes for which both E
elements are not necessary. These crimes are committed by the act, and the intention is not
necessary {see strict liability below).
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1. Mens Rea

Mens Rea means the guilty mind or wrongful intention and, obviously it differs from crime
to crime. The wrongful intention of a person committing a theft is completely different
from that of a person committing treason. To be criminally liable. a person must have
intended lo do wrong or have acted in such a reckless and negligent manner that a
reasonable person must have realised that a crime would be committed. If a terrorist leaves
a bomb in a train and kills a passenger, it would not be a defence 1o claim that there was
no intention to kil anyone. Such an act is so reckless, and the likelihood of death so
foreseeable, that the wrong or criminal intention is present.

The House of Lords have ruled that intent to kill or inflict serious bodily harm is
necessary to establish malice aforethought and even the foresight of the probable
consequences of an acl does not automatically mean the consequences were intended.

In R. v. Moloney (1985) the accused received a friendly challenge by his step-father to
see who was “‘quicker on the draw” with shotguns. Both men wcre drunk, but good
friends. Moloncy shol and killed his siep-father, although he claimed he had no intention to
do so and did not appreciate that the gun was aimed at the victim. The House of Lords
held that Moloney was not guilty of murder as a person only intends the result of an act if
his purpose is to bring about that result. As Moloney did not intend to kill his step-father
he was not guilty of murder. He was, however, guilty of manslaughter.

In R. v. Hancock and Shuankland (1986} the dcfendants were striking miners. They
pushed blocks of concrete from a bridge above a road, which landed on a windscreen of a
taxi carrying a miner to work. The driver of the taxi was killed and the defendants were
charged with murder. They claimed that they had not intended to kill or injure anyone, but
merely to block the road. The House of Lords ruled that in such cases the probability of
death or injury arising from the act done is important, because “'if the likelihood that dcath
or serious injury will result is high, the probability of that result may be seen as
overwhelming evidence of the existence of the intent to kill or injure’”, The men were
found not guilty of murder but guilty of manslaughter.

This decision was followed by the Court of Appeal in R. v. Nedrick {1986), where the
court considered that in such cases a person would only be guilty if his actions will
inevitably result in death or serious harm, regardless of intent.

Certain offences have strict or absolute liability, and mens ree is not essential. For
example, the Health and Safety at Work, etc., Act provides that certain machines must have
safety covers, and if these covers are nol fixed, the employers are strictly liable. In one case,
the employers asked an outside contractor to supervise the safety regulations but the employers
were still liable when the contractors did not comply with the statutory requirements. Strict
liability arises when the crime consists of performing a forbidden act or not performing a
statutory duty (the @ctues reis); the wrongful intention (the mens rea) ts irrelevant herce.

In Meah v, Roberts (1977) two children were served with glasscs of caustic soda instead
of lemonade. Meah was found guilty of selling food unfit for human consumption, contrary
to the Food and Drugs Act 1955, even though another person was responsible for the
cleaning finid being in the lemonade bottle.

When interpreting statutes, there is a general presumption that mens rea is necessary in
all crimes. This rule can only be replaced if an Act of Parliament expressly or impliedly
excludes the necessity of mens rea (Sweet v. Parsiey (1970)).
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2. Actus Reus

This element includes all circumstances relating to a crime other than the mens rea. It is
the wrongful act or omission which leads 10 a crime. For example, burglary is committed
when a person enters a building as a trespasser with intent to steal, or Lo inflict grievous
bodily harm on any person, or 1o rape a woman, or to do unlawful damage to the building.

The actus reus of burglary is the entering into a building without the right to do so. The
mens rea is the intention of committing certain crimes when in the building. It is not
burglary to enter a building without this intention, but merely the tort of trespass. The
crime is committed when both elements are present. The acrus reus of entering the building
and the mens rea of intending to commit the other crimes, even though the other crimes
were not actually committed. The above is only a part of the definition of burglary, see p.
220 for the complete definition.

SPECIFIC CRIMES .

Offences against the Person
1. Unlawful Homicide
Homicide is the killing of a human being by another human being and it is not necessarily

a crime. To kill as a means of lawfui self-defence is not unlawful homicide and is not a
crime. The following are examples of unlawful homicide, and are crimes.

(a) Murder '

Murder is unlawful homicide, and it is defined as unlawful killing with malice aforethought.
The “year and a day" rule was abolished in 1996.

Malice aforethought may be defined as the intention to kill or cause grievous bodily
harm to the other person. It could be murder if the killer intended to murder one person,
but killed another instead.

When a person kills whilst committing a crime or avoiding arrest, it would not be murder
unless there was an intention to kill or inflict serious bodily harm (R. v. Hancock and
Shankland (1986), see p. 213).

The punishment for murder is imprisonment for life, and, when sentencing, the judge
may recommend a minimum term to be served.

The specific defences to a murder charge are:

(i) Diminished responsibility. The defence is that the killer was suffering from an
abnormality of the mind at the time of the crime, that impaired the mental responsibility for
committing the act or omission. If this defence is accepted the charge would be
manslaughter. In the *Yorkshire Ripper” case the jury did not accept this defence, and
found Peter Sutcliffe guilly of murder.

(it} Provocation. To plead this defence a defendant must show that the actions and
taunts of the dead person was such that any reasonable person would lose control of the
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mind, and that the loss of self control was sudden and temporary, If accepted the charge is
changed from murder to one of manslaughter. The defence is not available to a defendant
who, after the provocative acts or assault, has time to think and reflect before commiting
the murder.

In R. v. Thornton (1992), the defendam had received a series of serious domestic
violence and abuse from her husband. After one such incident she went to the kitchen to
calm down, looked for a weapon and took a carving knife. sharpened it and returned to the
living room where she stabbed her husband to death. The Court of Appeal confirmed her
conviction of murder, holding that there had not been a sudden loss of control. This case
has raised the question whether this defence makes allowances for such victims of domestic
violence, and for the different 1emperaments and characteristics of men and women. In Mrs
Thomton’s retrial in 1996 for the murder of her husband, it was shown that she was
mentally unbalanced, and the jury retumed a verdict of manslaughter based on diminished
responsibility.

In R. v. Richens (1993), the accused’s girlfriend was allegedly raped. He confronted the
culprit, who contended that the woman had consented and been a willing partner. The
accused became enraged and stabbed him to death. In his defence, the accused pleaded
provocation. The Court of Appeal, accepting the defence, held that the defence of
provocation does not require the accused to have such a loss of control that he did not
know what he was doing, but simply suffered such a loss of control that he was unable to
restrain himself from doing what he did.

These two defences, introduced by the Homicide Act 1957 are a defence to murder, but
not to attempted murder and if successful, reduce the charge of murder to manslaughter.
The effect is that murder carries a fixed penalty of life imprisonment, which the judge must
sentence. With manslaughter, the judge has discretion to impose a sentence considered
suitable to the facts of the case, up to a maximum of life impriscnment.

It should be noted that the House of Lords in R. v. Howe, ete. (1987), declared that
duress {where a person is forced by another person to commit the crime) is no defence to
murder (see p. 232).

(b) Manslaughter
Manslaughter is unlawful homicide without malice aforethought. Manslaughter occurs when:

(a) A person acts with gross negligence and Kills another person.

(b} A person kills another person whilst carrying out an unlawful act which would not
normally kill or seriously hurt that other person.

(c) A person is directly the cause of another’s death, although the actual killing was the
act of a third party. For example, where a person involved in a shooting incident
with police uses the victim as a shield as protection against the police bullets,

{d) The defences of provocation, suicide pact or diminished responsibility are pleaded

successfully.

Examples (a), (b} and (c¢) above are classed as involuntary manslaughter because of the
absence of malice aforethought. The last example is classed as voluntary manslaughter
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because the crime would have been meurder but for the specific defences. The maximum
punishment for manslaughter is imprisonment for life.

{c) Suicide

Suicide and attempted suicide are not crimes, but it is a criminal offence to aid, abet,
counsel or procure the suicide of another. (Suicide Act 1961, s.2.) A suicide pact occurs
witen two or more persons agree thal they shall be killed by some means. Survivors of such

a pact are charged with manslaughter, whether they killed another or whether the dead
person killed himself.

(d) Infanticide
Infanticide is commitied when a child under the age of 12 months is killed:

{a) by its mother, and

(b) at the time of the killing, the mother was menally disturbed as a result of not fully
recovering from the effects of the child’s birth.

The maximum punishment is the same as for manslaughter.

(e} Causing Death by Reckless Driving
This offence is committed when a motorist does not drive with due care and attention and

causes the death of another. It is punishable by imprisonment of up to five years andfor a
fine.

2, Assault and Battery

It is common to hear these two charges joined as one. They are, however, separate
offences.

{a) Assault

This is an act which causes another person 10 be in immediate fear of an unlawful physical
attack. It is generally considered that mere words are not sufficient but that they must be
accompanied by some positive action. An action which arouses fear, although there was no
intention te harmm, would sull be an assault.

{b) Battery

This is the actual unlawful force on another person, without lawful reason or just cause.
The force may be the merest touch which caused no physical harm or injury.
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It is usual for both offences to occur at the same time, but assault is not committed if the
person is unaware that the batlery is to take place. For example, if an attack takes place
behind a person's back.

Defences include lawful consent, parental or quasi-parental authority and reasonable self-
defence.

Offences Against the Person Act 1861, s.47, provides the offence of assault causing
acrual bodily harm, which would be less serious than grievous bodily harm (see below).

3. Statutory Offences (Offences against the Person Act 1861)
(a) Actual Bodily Harm (Section 47)

The prosecution must prove that the accused was guilty of an assault or battery that caused
actual bodily harm to another. Actual bodily harm would be less than grievous bodily
harm (see below), and probably any degree of bodily harm would suffice. In R. v. Chan-
Fook (1994), it was held that while psychiatric injury could be included within the
definition of actual bodily harm, it did not include mere emotions such as fear, distress or
panic,

However, in R. v. Ireland (1997) the defendant made a large number of unwanted
telephone calls to three women. He never spoke to the women and repeated the cails over a
shont period of time. In each case the women suffered psychological symptoms such as
palpitations, dizziness, inability to sleep and stress, The defendant was convicted of assault
occasioning actual bodily harm, because when a victim answered the phone followed by
silence she was in immediate fear and this amounted to an assault under section 47.

(b) Wounding with Intent (Section 18)

This offence consists of the unlawful and malicious wounding or causing any grievous
bodily harm to any person with intent, or with intent to resist or prevent lawful i
apprehension or detention of any person. ;

(¢) Wounding without Intent (Section 20)

This offence consists of the unlawful and malicious wounding or inflicting any grievous
bodily harm upon any person, either with or without any weapon or instrument. This
offence does not require intent. It is only possible to make this charge if there has been
serious bodily harm or wounding by a breaking of the skin.

A bruise, burn or scratching of the skin is not wounding in this sense, nor would the
breaking of a bone be so if the skin was not broken. It would appear, therefore, thal
bleeding from the wound is necessary for this offence. In C. v, Eisenhower (1983) a pellet
from an airgun did not break the skin, but caused internal bleeding. The court held the
defendant to be not guilty of unlawful wounding as there had not been a breaking of the
skin.

In R. v. Burstow (1997), the defendant, over a six month peried, made silent phone calls
to a previous lady friend, and also performed such acts as following her 1o work, stealing
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clothes from her clothes line and sending hate mail, with the intention of preying on her
mind. The Court of Appeal held that “grievous bodily harm™ could include psychiatric
injury, and the offence can be committed without personal violence being applied to the
victim’s body, either directly or indirectly.

4. Rape : ‘ yoo

This offence occurs when a man has unlawful sexual intercourse with a woman or man
without consent. It would still be rape if consent was given by a trick, such as a man
pretending to be the woman'’s husband (see p. 232).

The House of Lords, in R. v. R. (1991} held that a husband who rapes his wife can be
prosecuted, as ali rapes (even in marriage) are unlawful.

A woman who forces a male to have unlawful sexual intercourse would be liable to the
charge of indecent assault.

The maximum penalty for rape is life imprisonment. )

There are many types of punishment in criminal law which are common and well known
{imprisonment; community service; fines, etc.}. With many crimes it is left to the judges to
decide the punishment for the crime.

The Crime (Sentences) Act 1997, provides for minimum and mandatory custodial
sentences. When the court decides on 2 minimum sentence (the length of sentence a convicted
person must serve before release) it must consider both the circumstances of the offence, the
offender and any circumstances which would make the sentence unjust. When considering a
life sentence for certain offences, the court must look at the circumstances of either the
offence or the offender. With persons aged 18 or over who are convicted for the second time
of a sericus offence (such as murder, manslaughter, rape, and robbery with a firearm) a
mandatory life sentence will be imposed unless there are exceptional circumstances.

Offences against Property

The Theft Acts 1968 and 1978 provide many offences against property. The main crimes
are as follows:

1. Theft

“A person is guilty of theft if he dishonestly appropriates property belonging to another
with the intention of permanently depriving the other of it”.

The punishment for theft is a maximum of 10 years’ imprisonment. The definition of .
theft, set out above, which is found in section 1(1) of the 1968 Act contains certain words . -
or phrases which need to be explained. o

(a} Dishonestly Appropriates

This could be considered the “‘mens rea” of stealing, so that if a person did not intend to
be dishonest, there would be no theft. For example, if 1 100k another person's coat from a
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rack, thinking it was my own, there would be no theft, but if 1 took it knowing il was not
my coal, it would be dishonest. If I took the coat thinking it was mine, but later discovered
it belonged to another person, it would be theft if | decided to keep it

The Act does not define '‘dishonestly’ but gives examples of when the appropriation of
another’s property would not be dishonest.

(a) If a person believes in law that he has the right 1o deprive the other person of the
property.

(b) If a person believes he would have the owner’s consent. For example, borrowing £5
from a friend’s locker.

{c) 1f a person (other than a trustee) believes that, after taking reasonable steps, the
owner of the property which he holds cannot be found. This example would apply to
the finding of lost property.

Appropriation takes place when a person assumes or takes over the rights of an owner. In
R. v. Morris (1983) the defendant took articles from shelves in a supermarket and
substituted the price labels with labels from lower priced goods. The House of Lords held
that there had been a dishonest appropriation.

In R. v. Adams (1993), a motor cyclist brought some spare parts for cash. He did not
know atl the time they had been stolen. It was held that the person who buys property
in good faith does not commit theft when he subsequently leams that he is not the
owner.

(b} Property

The term includes all things which can be owned, money, goods, rights of action and, in
certain circumstances, land. As a general rule, il is not theft 10 pick mushrooms, flowers,
fruit or foliage from a plant or trees growing wild, provided that the picking is not done for
sale or other commercial purposes. It would not be siealing to pick flowers growing wild
and give them to a friend (it would be the tort of trespass), but it would be stealing to sell
them for gain. Electricity is not “‘property” under the Theft Act and cannot be stolen (see
p. 221).

{c) The Intention of Permanently Depriving

This phrase is essential to the definition of theft. If I take a book intending to return it to
thc owner, | have not committed theft. In R. v. Liovd (1985) a cinema projectionist took
films from his employer’s cinema and made “‘pirate’” video copies for sale. The films were
returned 10 the cinema within an fiour or two. The Court of Appeal held that there was no
intention permanently to deprive the owner of the property.

In R v. Marshall (1998), the defendant obtained unexpired underground rail tickets from
passengers who no longer needed them, and then sold them to other passengers travelling
on the railway. The Court of Appeal held that he intended to wreat the tickets as his own
when he sold them, and had the intention 1o permanently deprive the rail company of their
rights.
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It is, however, possible to “‘steal”” a book while it is still in my possession if, after
borrowing it, | later decide to keep it. Theft 1akes place at the time I decide (o keep the
book permanently, Section 6(i) provides that in certain cases, although there was no
intention to permanently deprive the owner of the property, borrowing goods would be
theft. It would be theft in the following cases:

(a) to steal a train ticker from British Rail with the intention of retumning it to them
when arriving at the station of destination;

(b) to sical a football club season ticket and retum it to the owner at the end of the
football season;

(c) 10 steal a sack of polatoes from a farmer and sell it back 1o him by pretending to be
the owner of the potatoes.

In these cases the true owners were not permanently deprived, but they were cases of
theft, because there was an intention by the borrowers 1o treat the property as their own,
and lo deprive the owners of their rights to the property. It is the period of time that is
important in {a) and (b) above, because it amounts to an outright taking of the goods.

2. Robbery

Section 8(1) provides that: ““A person is guilty of robbery if he steals and immediately
before or at the time of doing so, and in order 10 do so, he uses force on any person or
puts or seeks to put any person in fear of being then and there subjected to force”. The
maximum punishment is imprisonment for life.

The principal elements of this offence are:

(a) Stealing;

(b) Using force; or

(c) Fear, on the victim’s part, of force being used.

A person does not commit robbery if there is no theft. The force used must be more than
a gentle push, or more than is needed to take the property from a passive victim. It has

been considered that merely snatching a handbag from a woman who did not resist would
not be using force as required by the Act,

3. Burglary
Section 9 of the Theft Act 1968 provides that this offence occurs when a person:

(a) enters any building or part of a building as a trespasser and with intent to commit an
otfence of theft, inflicting grievous bodily harm, rape or unlawful damage, or

=
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(b) having entered a building as a trespasser, steals or attempts to steal anything in the
building or inflicts or attlempts to inflict grievous bodily harm upon any person
therein.

The maximum punishment is [4 years’ imprisonment.

The main elements of this offence are: (i) entering as a wrespasser; (il) the intention of
entering the building to commit one of the offences mentioned in (a) above; or (iii) having
entered without intention to commit any offence, the commission or altempted commission
of one of the offences mentioned in {b) above.

Section 10 provides that a person is guilty of an aggravated burglary if he commits
burglary while he has a firearm or imitation firearm, any offensive weapon or explosive.
The maximum penalty for aggravated burglary is imprisonment for life.

The Theft Act 1968 sets out many more offences against property, of which the
following will be of interest:

(a) Section 12

This makes it an offence o take a convevance, other than a pedai cycle, without the
consent of the owner, or to drive or travel in the conveyance knowing it has been taken
without the owner’s consent. When the conveyance is a pedal cycle, it is far less serious,
but still an offence. It is not an offence if the person believed he had the owner’s consent,
or would have had it if tbe owner had known he was taking the conveyance. It is not an
offence if permission to use the conveyance is obtained by fraud. In Whirtaker v. Campbell
(1983), W.,, who did not have a driving licence, hired 2 van by showing a licence belonging
to another person. The court held he was not guilty of this offence because he took the van
with the owner’s consent, although he obtained this consent by fraud. The “conveyance”
includes anything constituted to carry persons on land, sea or air.

The offences carry a maximum punishment of three years” imprisonment. The penalty for
the offence when the conveyance is a pedal cycle is a maximum fine of £50.

{b) Section 13

This section provides for the unauthorised and dishonest abstraction of electricity. It is an
offence to dishonestly use, divert or waste electricity and any person convicied is liable to
imprisonmenl for a term not exceeding five ycars.

In Low v. Blease (1975), the defendant entered a building as a trespasser and made a
telephone call. He was charged with burglary, but it was held that as electricity is not
property within the meaning of section 4, Theft Act 1968, he was not guilty.

He should have been charged under section 13.

(c) Section I5

This provides that it is an offence to dishonestly obtain property belonging to another by
deception. It carries a maximum of 10 years’ imprisonment. For example, it would be an
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offence to obtain a T.V. set on rental by showing the owner a means of identity which
belonged to another person.

It essential thai “*property” is obtained. In R. V. Preddy (1996} it was held that section 15 is
not an appropriate charge for a fraud using electronic means to transfer money from one
account to another, as no indentifiable "‘property™ passed in the transaction, As a result of this -
case the Thefi (Amendment) Act 1996 amended the Theft Acts of {968 and 1978 and created: S

Section 1. The offence of “‘obtaining a money transfer by deception™, regardless of :
whether the transfer lakes effect on the presentation of a cheque or another method,

Section 2. The offence of retaining credits from dishonest sources, in particular where a
credit is made in circumstances where an offence has been committed by virtue of section 1.

{d) Section 16

This provides that it is an offence for a person to dishonestly obtain a pecuniary financial
advaniage by deception, The maximum penalty is five years’ imprisonment. Examples of
pecuniary advantages would be obtaining an overdraft, or insurance policy, or obtaining
employment or advancement at work. or winning money by betting. The deception may be
by words or conduct. This offence would be committed, for example, if a person applying
for a job falsely claimed to have a certain qualification (say two A" levels) and was .
employed as a result of the deception.
In R. v. Callender (1992), the Court of Appeal held that the defendant, who obtained
employment and earned remuneration by the deception that on his curriculum vitae he
falsely claimed to have professional qualifications, had dishonestly obtained a pecuniary
advantage by deception, contrary lo section 16.
However, in R. v. Rozeik (1996), it was held that if the company had not been deceived
by the false representation the accused could not be guilty of this offence.

{e) Section 21

This provides that it is the offence of hlackmail when a person with a view to profit, makes
an unwarranted demand with menaces. Menaces may be expressed threats of violence, or
threats of action that would be dewrimental or unpleasant to the person addressed, or the
conduct of the accused may justify the opinion that a demand with menaces has been made.
The maximum punishinent for blackmail is imprisonment for 14 years.

{(f) Section 22

This makes it an offence to handle stolen goods, if a person knows or believes them to be
stolen and dishonestly receives the goods. or helps or arranges for the goods to be removed
or sold. This offence has a maximum sentence of 4 years’ imprisonment.

(g) Section 24a

The Theft (Amendment Act) 1996 makes it an offence to retain a wrongful credit. A person
whose account is wrongfully credited will be guilty if he knows that the credit is wrongful
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and he fails to take reasonable steps 1o cancel the credit. A credit is wrongful it obtained
by theft, blackmail or other similar offences.

(h) Section 25

This provides that it is an offence for a person, when not at his place of abode, to have any
article for use in the course of. or in connection with, any burglary, theft or threal. Any
person may arrest without warrant a person whom he reasonably suspects 1o be committing
this offence. It is somelimes referred to as “‘going equipped for stealing™. The maximum
penalty is three years’ impnisonment.

In the following case, the count had to decide if the car of the accused was a *place of
abode’.

In R. v. Bundy (1977) the police stopped the appellant’s car and found articles for use in
the course of theft. Bundy claimed that his car was his place of abede and therefore he had
not committed a crime under section 25 of the Theft Act 1968. The Count of Appeal held
that ““‘a place of abode’” meant a place in which the occupier intended to stay, and as a car
was a means of transport, it was not a place of abode within the meaning of the Act.

4. The Theft Act 1978

The Theft Act 1978 introduced three offences.

Section 1 makes it an offence 1o dishonestly obtain services by deception, and it applies
when services are obtained where the other person is induced to confer a benefit on the
understanding that the benefit has been or will be paid for.

This section would apply when a person paid for a service by cheque knowing that the
cheque was worthless.

It would also apply where, by a dishonest deception, a victim makes a loan on the
understanding that payment will be made on the loan for interest or other relevant
compensation.

Section 2 provides for the offences of evasion of liabiliry by deception. It applies where
a person by any deception:

(a) dishonestly secures the remission of the whole or pant of any existing liability to
make a payment, whether his own liability or another’s; or

{b) with intent to make permanent default in whole or in part on any existing liability to
make a payment, or with intent to let another do so, dishonestly induces the creditor
or any person claiming payment on behalf of the creditor to wait for payment
{whether or not the due date for payment is deferred) or Lo forgo payment; or

(c) dishonestly obtains any exemption from or abatement or liability to make a payment.

Examples of the above offences are:

(a) Jones owed the buicher £100 and falsely informed him that he was out of work and, -

as a result, the butcher reduced the debt.
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{b) Smith had a car on hire and owed the rental for one month. Robinson, the owner of
the car, demanded payment of the arrears or the immediate return of the car. If
Smith needed the car for another day and gave Robinson a cheque for the overdue
rental, knowing that she was leaving the country in two days and had closed her
bank account, it would be an offence under this section because she had intended to
permanently default the payment of an existing liability by deceiving Robinson into
thinking the cheque was good.

(c) Barclay had a period contract on the railways and his friend Lloyd borrowed the
contract and used it to obtain a free journey, although the contract was not
ransferahle.

In R. v. Coady (1996), the accused obtained petrol at a self-service station, and then told
the cashier 1o charge the cost to his former employer, which he had no right te do. The
Court of Appeal held that he was not guilty of obtaining the petrol by deception, because
he got the petrol legally before the deception. He should have been charged under section
3, (see below).

Section 3 creates an offence of making off withouwr payment. It applies where a person
knows that payment on the spot is required for any goods supplied or services done, and
dishonestly makes off without paying with the intent to avoid payment.

This offence would apply in cases such as leaving a café or a petrol station or bus or
train without paying. In R. v. Allen (1985) the defendant left a hotel without paying the bill.
He claimed that he genuinely intended to pay at a later date. The House of Lords
considered that to be liable under this heading a person must act dishonestly and intend to
evade paymeni altogether. Therefore, the defendant was not guilty.

However, in R. v. Aziz (1993), the defendant and another person hired a taxi. When they
arrived at their destination they disputed the fare and refused to pay, telling various lies.
The driver decided to take them back to their hotel, but when he pulled into a petrol station
they ran away. The driver caught the defendant, who was later convicted of making off
without payment. The Court of Appeal held that in this case, (i) “‘on the spot’™ means in the
taxi or just outside it and, (ii) “‘making off " involves a departure from this place.

Payment had been requested while they were in the taxi and the subsequent drive back to
their hotel did not alter the situation.

The section does not apply when the payment cannot be legally enforced.

Criminal Damage

(1) The Criminal Damage Act 1971, s.1 provides that it shall be an offence to unlawfully
destroy or damage any property belonging to another, either intentionally or recklessly,

Section 1{2) provides that it is an aggravated offence to unlawfully desiroy or damage
property with the intention of endungering the life of another, whether the property belongs
to the offender, or to another. Section 1(3) provides that if the damage or destruction to
property in the above offences is by fire, the charge shall be arson.

The maximum penalty for offences under sections 1{2) and (3} is life imprisonment.

“Property”, for the purposes of this Act, means real and personal tangible objects,
including money and wild animals.
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Misleading Trade Descriptions

The Trade Descriptions Act of 1968 and 1972 provide that it shall be an offence carrying
criminal sanctions for a person 10 make a false or misleading trade description. Under the
1968 Act the offence is committed when, in the course of business, a person makes a false
description of goods with regard to such matters as price, size or quantity and method or
place of manufacture.

In Wings Ltd v. Ellis (1984), a holiday brochure was published with false information.
The brochure was later amended but a customer booked a holiday relying on the original
brochure. The House of Lords held that it is no defence that the defendam did not know at
the time of publication that the statement was false. In R. v. Nash (1991), the Court of
Appeal upheld a sentence of imprisonment on the defendant who, when selling a car,
described it as being in excellent condition when it was in fact a potential death trap.

Section 24 provides that it would be a defence to show that:

(a) The misleading description was caused by information supplied by a third party, or
through some fault of a third party, over which the defendant had no coentrol.

(b) The defendant did not and could not know, after reasonable inquiry, that the goods
did not correspond with the description, or that the goods had been so described,
and

(c) The defendant took all reasonable precautions to ensure that the offence was not
committed by himself or by persons under his control.

The 1972 Act makes it an offence not to indicate the origin of goods which bear certain
United Kingdom names and trade marks and have been produced or manufactured outside
the United Kingdom.

There have been many prosecutions under the 1968 Act. A typical example would be
selling a motor car with the mileage meter showing a mileage far less than the car has
actually travelled. it should be noted, however, that, as a result of this Act many garages
now sell cars expressly stating that they do not guarantee the mileage shown lo be correct.

It should be noted that the provisions of the Acts do not give buyers a right to enforce a
contract as, unfortunately, the Acts only carry criminal sanctions.

THE POWERS OF ARREST

In an earlier chapter, the functions of the criminal courts were discussed and in this chapter
some specific crimes have also been covered. It is now necessary to see how persons
accused of a criminal offence are called or brought before a particular criminal court. There
are three ways by which a person suspected or accused of committing a crime may be
brought to court.

(a) By summons,

(b) By warrant for arrest,
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{c) By arrest without a warrant.

The first two methods are known as ‘‘process”.

1. Summons

A summons is a document which orders the accused to attend court. Tt is issued and signed
by a magisirate and states the nature of the offence and the time and place at which the
accused should attend court. The summons is served or sent to the accur:.’, who remains at
liberty until the court hearing. A summons must be issued unless the o/f.nne is indictable
or subject to punishment by imprisonment.

2. Warrant

This document is an order for the arrest of a particular person and is addressed to police
officers in the area concerned. The accused person must be named or described in sufficient
detail to be recognised as that person. It is unlawful to issue warrants that do not state the
name or description of a person.

A warrant has a statement of the offence and is signed by a magistrate and it empowers
the police to arrest the accused in order to bring him before the court. Tt is not .>cessary
for a police officer to possess the warrant at the time of arrest but, if the accused demands,
it must be shown as soon as is practicable.

A person arrested by warrant is not automatically at liberty until the time of trial, as he
would be under a summons. However, the magisirate moy ¢ndorse the warrant at the time
of issue so that the person named may be released on bail on an undertaking that he will
appear in court at the specified time and place. This is referred to as “‘backed for bail”, and
the accused is released as soon as he has complied with the conditions of the undertaking.

Basically, a warrant may only be issued for offences which are indictable or punishable
by imprisonment. In addition, however, warrants may be issued if a person does not appear
in court to answer a summons, or if the address of the accused is not sufficiently
established or known to enable a summons to be served.

3. Arrest without a Warrant

The Police and Criminal Evidence Act 1984 provides powers of armest by the police and
lessens the powers of arrest by a private citizen as follows:

(a) Police Officers

Police officers may arrest without a warrant, when they have reasonable grounds for
suspicion, any person who:
(a) (i) has committed an arrestable offence,
(i1) is committing an arrestable offence, or
{111) is about to commit an arrestable offence.
If there are no reasonable grounds for the above suspicion, the arrest is unlawful. The
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arrest would also be unlawful unless the person arrested is informed of the reason for the
arrest at the time of the arrest, or as soon as is practical afterwards.

(b) has committed or is committing any offence which is not an arrestable offence and
the police officer has reasonable grounds for suspecting that (i) the service of a
summons is impracticable or (ii) inappropriate because:

(i) the person arrested is unknown to the police or
(ii) is likely to cause injury or damage to other persons or property, or
(iif) a child or other vulnerable person needs protection from the person arrested.

(b} Private Citizens

Private citizens may arrest a person when an armrestable offence is being committed or has
been committed and the private citizen suspects that other person of committing the
offence.

An arrestable offence is:

{a) an offence which carries a penalty fixed by law, {(an example would be murder for
which the penalty has to be a sentence of life imprisonment.),

(b) an offence for which a person aged 21 or more, not previously convicted, may be
sentenced to imprisonment for five years or more,

{¢) an offence under certain Customs and Excise legislation, Official Secrets Act, Sexual
Offences Act, Theft Acts and corruption in office and,

{(d) to attempt, or to conspire, incite or procure the commission of, the offences listed in
{c) above.

A new classification was introduced, of “‘serious arrestable offence” which gives the
police extended powers of investigation, with regard to offences such as murder, rape,
causing an explosion and other arrestable offences which might become “‘serious”
depending on the circumstances.

4. Stop and Search

Section | of the 1984 Act provides that the police may search anything which isin oron a
vehicle, for stolen or prohibited articles {burglary tools, offensive weapons and the like),
and detain a person or vehicle to carry out the search, if there are reasonable grounds for
suspecting that such articles will be found. The search must take place in a public place. A
person may also be searched, although the police may only request the removal of a coat or
jacket. Before making a search the police officers must identify themselves or, if in plain
clothes, show a warrant card. As soon as practical after the search, the police officer must
make a written report of the time, date, place of the search and any information regarding
articles found, injuries to persons or damage 1o property as a result of the search.

The Criminal Justice and Public Order Act 1994 provides that uniformed police officers
may be authorised 10 stop and search pedestrians or vehicles, and the occupants, for
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offensive weapons. A senior police officer, who reasonably believes that serious incidents of
violence may take place and that a siop and search operation may prevent such acts, may
authorise a stop and search within a specified area for a period not exceeding 24 hours.
Officers will not need grounds for suspicion against an individual and any weapons seized
may be retained by the police. A person who refused to stop is liable to a maximum of
three months' imprisonment and/or a level three fine.

5. Entry and Search

Police officers may enter private premises to search for evidence and seize items connected
with an arrestable offence. The Code of Practice provides that the search should be at a
reasonable hour and with due consideration for property and the occupants’ privacy. A
police officer may enter and search, with the occupiers’ writlen permission, to:

(a) execute a warrant,

(b) arrest for an arrestable offence (without a warrant),

(c) arrest a person unlawfully at large.

In addition, when a person has been arrested for an arrestable offence, a police officer

may search that persen’s premises provided the officer has reasonable grounds for
suspecting that evidence of that, or some other, offence will be discovered.

6. Seizure

In addition to all the powers mentioned above, a police officer, lawfully on premises, may
seize any article or itcms which is reasonably believed to be evidence of an offence and, if
not seized, would be lost, destroyed, concealed or damaged.

Assaults on the Police

The Police Act 1996 provides that:

(1) Any person who assaults a policeman while on duty shall be guilty of an offence
and be liable to imprisonment for a term not exceeding six months or a fine, or both.

(2) Any person who resists or wilfully obstructs a constable in the execution of his duty
shall be liable to imprisonment for one month or 1o a fine, or both.

Complaints against the Police

The Act set up the Police Complaints Authority which has the power to investigate
complaints against the police. Complaints may be made by anyone in writing or in person.
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BAII.

In the previous section, it was shown that a magistrate may endorse a warrant that the
accused may be released on buib, v.hich means that he is at liberty and not in custody. On
other occasions the decizon to grant bail is made in court or by the police. Bail is a
security given by oth~r r.rsons that the accused will attend court on the appointed day and
ume. If ba*: ;- isd, the accused may carry out the normal functions of a free person and
will not t- in cusiody for the pericd between the arrest and the magistrates’ hearing, and
between ::.2i in the magistrates’ court and the Crown Court.

The sureties (the persens who give the security) usually promize to pay a sum of money
into court if the accuscd does not attend the hearing. In addit- .., the count may require the
accused o surrender lis passpoc. If 1h: court or police are satisfied that the sureties are
able 10 meet their promised commitmyii, tit acesed is handed into their custody. The Bail
Act 1976 abolished the accused’s own 1:cognmisince but introduced a new offence of
abscon.ding whilst on bail. The surciic have (e right of arrest if they -znsider that the
accused will not attend court on the appointed diy -nd the poli-: =0 have power to arrest
the accused if he is not following the conditions of hs rel:2z¢ on bail.

When an accused has been committed by the magistrates for trial to the Crown Court, he
may apply for bail for a period up to the trial. The Bail Act 1976 provided that thcre is a
presumption that bail will be granted and, therefore, the accused is entitled to bail unless a
good reason can be shown why it should not be granted.

The Criminal Justice and Public Order Act 1994 amended the 1976 Act by providing
certain restrictions on the right to bail. Bail must not be granted, either by the police or by
any court, to any person charged with or convicted of murder, aitempted murder, rape,
attempted rape or manslaughter where the person has a previous conviction for any of
these offences. Where a person is accused or convicted of having committed an indictable
offence whilst already on bail in respect of a previous offence, the court need not grant
bail in connection with the new offence.

The magistrates will ask the police if they oppose the application, and if there is no
objection, they will grant bail. The value of the security will depend on the seriousness of
the offence but if the terms of bail are unreasonable, the accused may appeal to a High
Court judge. The Bail Amendment Act 1993, provides that where a magistrate grants bail to
a person who is charged with or has been convicted of:

(a) an offence punishable by a term of five years imprisonment, or

(b) taking a conveyance without authority or aggravated vehicle taking,
the prosecutor may appeal 1o the Crown Court against the granting of bail, provided the
prosecutor made representation before it was granted by the magistraie, that it should not be
granted.

Bail is very rarely granted for murder and may not be granted for other offences if the
accused:

{a) cannot obtain the necessary sureties;

(b) has previously been granted bail and did not attend court as ordered;
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(¢) is hikely 1o commit other offences;
{d) does not have an established address;

(e) is suspected of committing a violent offence or was in possession of firearms or
other offensive weapons;

(f} is likely 1o leave the country and avoid the trial.

Where bail has been granted 1o a person charged with an indictable offence, the court
may later reconsider this decision if new relevant information becomes available. The coun
may then rescind or vary the conditiens of bail, or withhold bail.

GENERAL DEFENCES

There will be specific defences to all crimes, even if it is simply “I didn’t do it”, or *I
was in another place at the iime of the offence”. Sometimes a specific defence may be
more technical, and with a charge of theft, the defence may be that there was no intention
to permanently deprive the owner but merely to borrow for a short period of time.

There are certain defences, applying generally to criminal charges, under which the
accused will not deny performing the offence but will claim one of the following as a
reason why he or she is not guilty:

1. Insanity

The defence of insanity in criminal cases is based on the M'Naghten Rules. In 1843, Daniel
M’Naghten, motivated by an insane delusion of persecution by Sir Robert Peel, killed
Edward Drummond who was Peel’s secretary. M’Naghten was acquitted on the grounds of
insanity, and the House of Lords, in its Parliamentary role, produced the following rules
which still apply today.

{a) Every person is presumed sane until the contrary is proved.

(b) The defence must show that the accused was labouring under a defect of reason
caused by a discase of the mind, and that he did not know the nature and quality of
his act, or, if he did know it, he did not know that he was doing wrong.

(c) Where a person commits a crime under an insane delusion, he is considered 1o have
the responsibility that he would have had if the facts as he imagined were real.

If @ man had insane delusions that another man was about to kill him, and in self-
defence he killed the other man, there would be no criminal liability. If, however, his
delusions were that the man was making friendly advances to his gir! friend, and he killed
him, he would be liable for punishment, because his delusion did not warrant the action he
took.

The defence of insanity may only be raised when “‘mens rea’ is an essential element of
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the offence. Therefore, if a defendani commits a strict liability offence, such as driving with
excess alcohol, where mens rea is not an issue, the defence of insanity is not available.

It should be noted, (i) that the defence has to prove insanity, (ii} the verdict is ‘‘not
guilty by reason of insanity™.

Diminished responsibility is not a general defence, as it specifically applies to charges of
murder.

2. Automatism

This is an act done by the muscles of the body without any control of the mind. It could be
a reflex action, a blackout, an act done when sleepwalking, or any other involuntary
movement, provided the person’s physical and mental slate was not caused by his own
negligence,

The defence is based on a genmeral rule that an offence is not punishable if the action of
the defendant was involuntary. Drivers experiencing the condition known as “driving
without awareness”, when drivers on long motorway journeys experience a trance-like state,
cannot use automatism as a defence, because there has not been a total destruction of
voluntary control.

Similarly, the defendant cannot plead this defence if he knows that because of an illness
he is likely to have an attack, which will cause a loss of control whenever he drives a car.
Driving under his condition is obviously dangerous, and automatism is not a defence
because the offence of dangerous driving had already been commitied.

3. Mistake

A mistake of law is no defence, but a person may claim that, had he known the true facts,
the crime would not have been committed. In R. v. Tolson (1889) a woman remarried
during the lifetime of her husband. It was shown that she honestly believed her husband to
be dead, and the court upheld her defence to the charge of bigamy.

Mistake when pleaded must be reasonable. In Tolson’s Case, the plea was accepted
because the husband had been reported drowned at sea and had been missing for five years.

4. Intoxication (by Drugs or Alcohol)

Although it is not a defence in itself, and in some cases it is an offence, the plea may be
used to show that the mens rea required for the offence was not present.

In R. v. Hardie (1985) the defendant was under the influence of valium, which had not
been prescribed for him, and he set fire to a friend’s flat, endangering lives. The Court of
Appeal held that he did not have the mens rea, and considered that while intoxication
cannot usually be pleaded as a defence to offences of recklessness, the rule will not
generally apply to drugs which are merely sedative. Obviously, this defence could not be
used in cases such as reckless driving.

It may also be a defence to show that intoxication produced insanity and that the
M’Naghten Rules are relevani,

A person who forms the intention of committing a crime whilst sober and becomes drunk
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to acquire “‘Dutch courage” will not be able o use this defence. In Anr. Gen. for Northern
Irelund v. Gallagher (1963} a man planned to kill his wife and drank a bottle of whisky
before committing the crime. His defence of drunkenness was refused by the House of
Lords. In R. v. Fotheringham (1989), a husband and wife expected to be returning lae and
informed the baby-sitter to sleep in their bed. When the couple retumed home the husband,
who was drunk, got into the bed and raped the baby-sitter. His defence was that he was
drunk and thought he was in bed with his wife. The Court of Appeal held that intoxication
which is self induced is no defence 10 rape.

In R. v, Kingston (1994), a 15-year-old boy had been drugged unconscious by another
person, who invited the accused to sexually abuse thc boy. When charged with indecent
assault, the accused claimed that he had no recollection of the assault, as his drink had also
“been laced” with drugs by the other person. who photographed the indecent act. The
House of Lords held that involuntary intoxication is not a defence to a defendant who is
proved to have the necessary criminal intent when he committed the offence.

5. Necessity

There is no general defence of necessity. It can, however, be claimed as a defence if by
committing a crime a greater harm is prevented, such as charge of careless driving in a
case of emergency, as in R. v. Backshall (1998). It would appear that the defence cannot be
used for the murder of an innocent person. In R. v. Dudley & Siephens (1884) 1wo seamen
who had been shipwrecked for nearly three weeks killed and ate the cabin boy, who was
the only other survivor. The defence of necessity was rejected and they were found guilty
of murder, even though the jury considered that they would have died from starvation had
they not killed the boy.

In Cichon v. DPP (1994) the defendant claimed that he allowed his pit bull terrier to be
in a public place without a muzzle (contrary to the Dangerous Dogs Act 1991), because the
dog was ill and it would be cruel 10 keep it muzzled. The Court held that the aim of the
Act was 1o protect the public, not the dog.

6. Duress

Duress may be raised as a defence when a person is threatened that, unless he commits a
certain crime, he or another person may be killed or suffer serious personal injury. Threats
may also arise from circumslances, such as, for example being chased by a rioting mob and
driving the wrong way down a one way street. In R. v. Comway (1988). the Court of Appeal
recognised the defence of “duress of circumstances”. In R. v, Marrin (1989) the Court of
Appeal again recognised this defence when the defendant, while disqualified from driving,
drove his siepson 10 work. He claimed that his wife, who had suicidal tendencies,
threatened to kill herself if he refused to do so. This type of situation has also been
considered as a defence of necessity (see above).

The House of Lords in R. v. Howe (1987) ruled that duress is not a defence in murder. In
R. v. Gowrs (1992), a |7-year-old man caused serious injuries when he stabbed his mother
with intent to kill her. He was charged with attempted murder but alleged that his father
told him to do so and threatened to kill him if he did not carry out his wishes. The House
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of Lords, following the decision in R. v. Howe, held that as duress is no defence to murder,
it would be illogical 1o apply this defence to atempted murder.

In R v. Cole (1994), the accused was charged with robbery. His defence was that he
owed money to moneylenders who threatened him and his family with physical violence if
he did not repay the debt. The defence did not succeed because, (i) the moneylenders had
not stipulated that the accused must commit robbery, and (ii) there was no threat of
“immediate peril”.

A wife may plead the defence of coercion if she commits a crime, other than murder or
treason, under the coercion of and (most important) in the presence of her husband. Marital
coercion may cover threats of physical injury and mental pain, such as the threat 10 leave
the family.

REVISION TEST

1. Name the class of offence which is decided in the magistrates’ court.
Name four crimes of unlawful homicide.

Name the two elements usually required for a person to be guilty of crime.

Ao

. What is the name given to offences which only require one of these elements to be
present?

w

Name five general defences to criminal charges.

6. What are the three ways by which a person suspected or accused of committing a
crime may be brought to court?

SPECIMEN EXAMINATION QUESTIONS

1.

Murder is defined as *‘the unlawful and deliberate killing of a human being”.

Murder charges can sometimes be reduced to voluntary manslaughter if the accused
person can prove (hat he was either provoked or suffering from diminished
responsibility.

Involuntary manslaughter is generally defined as an unlawful killing but where the
accused lacked the intention required for murder.

In each of the following situations, explain whether or not there has been an
unlawful killing and. if so, whieh particular offence has been commitied.

i Te D
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(a) Dreena comes home early from work one day and finds her husband in bed with
another woman. In a rage she gets a knife from the kitchen and stabs her husband
to death. (4 marks)

(b} Emrys and Fenella have been married for 25 years. The doctor told Fenella that
she has a very serious illness and may only have a few weeks to live. She is in
great pain. Emrys’s doctor has been treaiing him for depression since Fenella told
him about her illness. One evening Fenella asks Emrys to give her an overdose of
tablets so that she can end her suffering. Emrys agrees and Feneila dies the
following morning. (4 marks)

(¢) Gary is involved in a high speed car chase through town with the police car
chasing him at speeds up to B0 mph. Gary swerves to avoid a parked car and
crosses into the path of a car driven by Hilda. Hilda suffers serious head wounds.
Eighteen months later the doctor and Hiida's family agree that the life support
machine, which has been keeping her alive, should be switched off. Hilda dies a
minute later. {4 marks}) SEG 1996

2. Shirley, returning home from buying an electric iron, is artacked by Nick with a gun.
Instinctively, she hits Nick with the iron. He is taken Lo hospital but does not regain
conciousness, and he dies 13 months larer.

(i) Is Shirley guilty of murder?
(ii) Would it make any difference if she was drunk and had first attacked Nick, an
innocent by-stander?

3. Murder is described as ““an arrestable offence’”. Explain what is meant by the phrase
**an arrestable offence’.

4. When does a policeman without a warrant have the power to arrest a person? Do
other persons have the power to arrest?

3. Theft is defined as the dishonest appropriation of property belonging to another with
the intention of permanently depriving the other of it.

Discuss whether or not a theft has taken place in the following cases:

(a) Debby has a season ticket for the local swimming baths. David takes the ticket
from her handbag, but returns it a month later.

(b) Katherine borrows David’s pen at school. meaning to give it back the next day.
However, she makes a present of it to Robert.

6. (a) Explain the defences to a charge of murder of

(i) diminished responsibility, and
(ii) provocation.

(b) What is the effect on the charge of murder if either defence is successful?
7. Anne has been charged by the police with taking a car without the owner’s consent.

{a) What crime has Anne committed?
{b) What specific defences could she plead? :
(c) Would it be the same offence if she had taken a pedal cycle instead of a car?
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8. Explain the general defences to a criminal charge.

9.

People can break the law in a number of ways. A wrong committed against an
individual is known as a tort and will be dealt with by civil action. A wrong committed
against the State will be prosecuted as a crime.

A person charged with an offence or sued in tort may be able 1o plead a defence and
thus escape liability.

In each of the following situations, explain whether the appropriate person(s) would
be sued or prosecuted or both sued and prosecuted.

Your answer should also discuss whether or not that person would have a valid defence.

(a) Ann, a journalist, writes a newspaper report about the trial of Peter who was
charged with rape. Peter is upset when, following his acquittal, Ann reports certain
remarks made by the judge during his summing-up which could have suggested
that Peter was guilty.

Peter is considering legal action against both the judge and Ann.

(b) Humphrey, a civil servani, reveals some classified information to Jim after Jim
threatened Humphrey and claimed that he and his friends were holding
Humphrey’s family as hostages.

{c) Megan is a spectator at a football match and is furious when she sees her favourite
player, Ryan, injured by a bad tackle from Derek, a member of the opposing team.
Megan rushes onto the pitch and throws a punch at Derek who retaliates by
kicking Megan, causing severe bruising. SEG {997

SPECIMEN ANSWER
Question 6 (above)

Diminished Responsibility and Provocation are defences for a charge of murder only and
could not be used as a defence for an attempted murder. If these defences are accepted by
the court, the verdict 15 guilty of manslaughter.

When diminished responsibility is claimed as a defence it must be shown that the killer
was suffering from an abnormality of the mind, which impairs the mental responsibility for
the acts and omissions. It has been described as a state of mind which is so unusual that an
ordinary reasonable person would recognise it as being abnormal.

Provocation is where the murderer was provoked by words or acts which caused him to
lose his self-control. The defence is not available where the defendant had time to “‘cool
down"' and reflect on the situation, before committing the murder. In R. v. Thoraton {1992),
Mrs Thornton received sustained physical domestic violence from her husband. She went to
the kitchen to calm down, took a knife, sharpened it and returned to the room and killed
her husband. She was convicted of murder because there had not been a “sudden loss of
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control”. On appeal, at a later date, the verdict was reversed to manslaughter because of
diminished responsibility.

SUGGESTED COURSEWORK TITLES

Explain the present system of sentences for criminal offences and discuss the purposes
for them. Suggest other ways of punishment which you think would be more
appropriate for today’s society.

Explain the concepts of “means rea” and “actus reus”, and strict liability. Do you
think that there should be strict liability for a crime where there was n¢ prior
intention to commit the offence?
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MARRIAGE

The standard definition of marriage is “The veoluntary union for life of one man and one
woman to the exclusion of all others™. (Hyde v. Hyde (1866)).

In this country marriage is monogamous, which means, as the definition above indicates,
one man and one woman. The gender is fixed at birth, and the birth registration is an
historical record. In R. v. Registrar General of England and Wales (1996), the Court held
that the birth certificate cannot be changed for persons who have undertaken surgery for a
sex change. When a party is allowed to have more than one spouse at the same time, it is
polygamy. In certain countrics poiygamy is allowed.

Before looking further into the definition, with all the obligations and legal duties which
marriage brings upon the parties, it is helpful 10 consider the legal consequences of the
preliminaries that may lead to marriage, such as engagement and co-habitation.

1. Engagement

There is now no action for “breach of promise”. Until the Law Reform (Miscellaneous
Provistons) Act 1970 abolished this right of action, a party (usually the woman) could sue
for damages for breach of contract if the other party refused to marry,

Engagements are usually formalised by the man giving the woman an *‘engagement”
ring. The ring remains the property of the woman should the engagement be broken, unless
at the time it was given the man made it clear that in the event of the marriage not taking
place the ring was to be returned. In Mossop v. Mossop (1988), where an engaged couple
cohabited for five years but never married, it was held that engaged couples do not have
the same rights as married couples to claim under legislation specifically provided for
married couples.

2. Cohabitation

The legal status of an unmarried couple living together as man and wife is very complex,
as the law does nol recognise such u “marringe’™. Parliament has recognised, however, that
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in certain matters these partners have similar duties and problems as legally married
partners and has provided appropriate legislation.

For example a woman may claim against the estate of her deceased partner as a
dependant.

The Requirements of a Valid Marriage

1. Both Parties must be 16 Years of Age or Over

If either is under 18, consent must be given by both parents, if alive. If the parents refuse
to give permission, the minor may apply to the magistrates’ court where the magistrates
will make a decision based on what they consider to be in the best interests of the minor. A
marriage which is formally solemnised without this permission will be valid. A marriage
where one of the parties is under 16 years is void.

2. The Prohibited Degrees

The parties must not be closely related, as marnage is not allowed between parties within
the prohibited degrees. This means that certain persons who are closely related, either by
blood or marriage, may not marry each other. The obvious relations that are not allowed to
marry are parents to their children (e.g. father and daughter, mother and son) and brothers
and sisters. The Marriage Act 1949 as amended by the Marriage (Enabling) Act 1960,
provides two complete lists of the prohibited degrees; a list showing the relations a woman
may not marry, and a list of relations a man may not marry. Generally, uncles may not
marry nieces, nor aunts their nephews, but first cousins may wed. and a woman may marry
her husband's brother, uncle or nephew if her marriage has ended by death or divorce. A
man has a similar right to marry his former wife’s sister, niece or aunt. The Marriage
(Prohibited Degrees of Relationship) Act 1986, makes further provision for the marriage of
persons related by infinity {or marriage). For example, a2 man could now marry a woman
who is the daughter of a former spouse of his (and who is obviously not his daughter),
provided that they are both 21 or over and the younger party had not been a child of his
family at any time before attaining the age of 18.

The reason for these prohibitions is, first, public policy, and, secondly, the genetic risk
which might produce undesirable side effects or characteristics in a child born of a
marriage between blood relatives.

3. Neither Party must be in an Existing Marriage

A person who marties for a second time whilst the first marriage is in existence may
commit the crime of bigamy, although the following defences may be pleaded:
{a) that in good faith and on reasonable grounds, it was believed the spouse was dead.

(b) That in good faith and on reasonable grounds, it was believed that the first marriage
was annulled or dissolved,
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(c) That the firsl spouse had been missing continuously for seven years, and there was
no reason for supposing that partner to be alive.

4. The Formalities required by Statute

A marriage ceremony must be performed and selemnised as provided by the Marriage Acts
1949 and 1983.

Void and Voidable Marriages

A void marriage means that, as far as the law s concermed, no marriage has existed and the
parties are in a single state. On the other hand, a voidable marriage is regarded as legally
valid until a court of competent jurisdiction pronounces it a nullity. Marriages are void
because of some defect which is so fundamental that it is considered the marriage never
existed.

Voidable marriages are valid, but, because of certain circumstances after, or at the fime
of the wedding, they may be annulled by the courts:

1. Void Marriages

The Nullity of Marriage Act 1971, as now censolidated in the Matrimonial Causes Act
1973, provides that marriages shall be void for the reason that a valid marriage had not
taken place because:

{a) one or both of the parties—

(i) were under 16 years old (see p. 238)
(ii) were within the prohibited degrees (see p. 238)
(iii) were already married (see above)
(iv) had entered a polygamous marriage whilst being domiciled in England or Wales
(see p. 237}

(b) there was a basic defect in the marriage ceremony (see p. 240).

{c) the parties were not respectively male or female (see p. 237).

2. Voidable Marriages

Section 2 of the Nullity of Marriage Act 1971, as consolidated in the Matrimonial Causes
Act 1973, provides that marriages are voidable for the following reasons:

(a) the marriage had not been consummated, owing to incapacity or the wilful refusal to
consummate, by either party. This means that one party was incapable of having
sexual intercourse or refused to do so.
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(b) either party did not validly consent to the marriage because of duress, mistake,
unsoundness of mind or otherwise. Parties to marriage must give their consent freely.
Similarly, an insane person cannol give a valid consent because he does nol know
the consequences of what he is saying. This situation may also exist if one of the
parties is drunk or under the influence of drugs.

(c) either party was, at the time of the marriage, suffering from a mcntal disorder within
the Mental Health Act 1983, which makes them unfined for marriage.

{d) one party was suffering from venereal disease in a communicable form and the other
party did not know.

(e) at the time of the marriage, the man did not know that the bride was pregnant by
some person other than him.,

A petition for nullity of a marriage may be made to the court immediately. There is no
need, as with divorce, to wait for a period of time. Petitions for reasons (c), (d) and ()
above, must be made within three years but this period may be extended if the petitioner
has been suffering from a mental disorder. The court has the discretion to refuse to grant a
decrec if it considers it would be unjust 10 do so.

It must be noted that children born of a voidable marriage are legitimate, even if the
marriage is later declared void by the court, and children born of a void mamiage are
legitimate, if, at the time of concepiion (or the marriage, if later), the parties reasonably
believed the marriage to be valid.

The Formalities of a Marriage

A marriage may be solemnised by a Church of England ceremony, by ceremonies of
another religion or in a Registrar’s Office. The formalities of each ceremony are different.

1. Church of England

(a) Banns have to be published. Banns are a public announcement that the marriage is to
take place and they must be published on three Sundays in the churches of either or
both of the parties.

{b) A common licence has 10 be issued by a Bishop for the marriage to take place
within the parish of one of the parties, or the Archbishop of Canterbury has Lo issue
a special licence which permits the parties 1o marry anywhere.

{¢) A superintendent registrar’s certificate has to be issued, which authorises the church
to solemnise the marriage.

(d) The wedding must take place between the hours of 8 am. and 6 p.m. within three
months of the banns being published, and there must be two or more witnesses.
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2. Marriages Solemnised by a Superintendent Registrar’s Certificate
The cerificate authorises a marriage to take place:

(a) in the superintendent registrar’s office, or

(b) in a registered building (usually a church of a non-Anglican religion) except in
marriages between two professing Jews or belween members of the Society of
Friends (Quakers),

(c) between the hours of 8 a.m. and 6 p.m. before open doors and witnessed by at least
two persons (except Jewish or Quaker marriages).

{d} within three months of the issue of the certificate.

(e) The Marriage Act 1983 enables marriages of house-bound and detained persons to be
solemnised at the place where they reside.

3. The Marriage Act 1994 enables Civil Marriages to take place on
‘“Approved Premises”

Premises will be approved by the local authority, and must have provision for members of
the public to attend. The marriage must have two witnesses, a superintendent registrar and a
registrar of the registration district in which the premises are situated. A religious service
may not be used.

The aim of the Act, which came into force on April 1, 1995, is 1o maintain the sanctity
of marriage and the ceremony may be held in a fixed building, in a dignified settingsin a
specified room or area of the premises licensed by the local authority.

The change has resulied in many applications from a variety of “‘buildings” including
football clubs, The Royal Pavilion at Brighton, Blackpool Tower and other similar
allractions.

The Duties of Husband and Wife

The legal consequence of marriage is that certain duties fall upon the parties. Some of the
duties are laid down by statute, while others are provided by the common law.
The principal duties are as follows:

(a) A spouse has a duty to maintain his or her partner, but this right is lost if a partner
commits adultery or desertion. A husband has a common law duty to maintain his
wife, but a wife will have to maintain a husband who is ill and incapable of earning
an.income, Although the old rule by which a deserted wife had authority to obtain
credit against her husband’s account, as an ‘‘agent of necessity”, was abolished -in
1970, a wife who lives with her husband has the implied authority to pledge the
husband’s credit (buying goods on credit on his account) for necessary housechold
goods. This authority is based on the presumed, implied consent of the husband that
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she is his agent. This presumption may be rebutted by the husband informing the
trader not to give credit to his wife, or by showing the court that the wife had a
sufficiemt supply of the goods in question, or that she had a sufficient allowance to
pay for them herself.

(b) Both parents normally have custody of their children until they are 18, although it
can be lost earlier if the children marry or leave home. Parents may lose the right of
custody should the marriage end in divorce, or if the children are taken into care
because they are considered to be in danger.

(c) Both parents have a duty, depending on the age of the children, to;

(i) financially support and maintain their children;
(ii) educate their children, and this usually means sending them to school;
(iii) protect them from dangers in the home (e.¢. unguarded fires);
(iv) protect them from many other dangers likely to harm their health and moral
welfare (e.g. introduction of alcohol or prostitution).

THE CHILDREN ACT 1989

This Act tries to bring together all public and private law relating to children into one Act
of Parliament. It is very wide ranging and detailed, and brings about radical changes and
improvements in the law relating to the care, upbringing and protection of children, and
provides a single and consistent statement of the law,

The following notes are an indication of the principles of the Act and the new orders
available to the courts.

The Act considers that children are generally better looked after within the family, with
both parents taking a full part without resorting 10 legal proceedings.

Section | of the Act provides three main principles 10 guide a court when making
decisions under the Act, which are of general application.

1. The Welfare Principle

When a court decides any question with respect to the upbringing of the child or the
administration of a child’s property, or the application of any income arising from it, the
child’s welfare shall be the court's paramount consideration.

2. A Presumption of no Order

Where the court is considering whether or not 1o make one or more orders under the Act,
with respect to a child, it shall not make the order or any other orders unless it considers
that doing so would be better for the child than making no order at all.

-
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3. Delay

A court shall have regard to the general principle that any delay in determining the question
of the upbringing of the child, is likely to prejudice the welfare of the child. The Court is
required 1o draw up a schedule or timetable for deciding such mauers withour delay. Any
delay that takes place will have to be justified on the basis that it safeguards or advances
the welfare of the child concerned.

New Orders Available to the Courts
Section § provides the following orders (referred to as section 8 Orders) which are available

in all proceedings relating to children. The courts, however, must consider the above
principles when making an order.

{a) A Contact Order
This order requires the person with whom a child lives, or is to live, to allow the child to

visit or stay with the person named in the Order, or for that person and the child otherwise
to have contact with each other.

(b} A Prohibition Order
This Order provides that no step which could be taken by a parent in meeting his parental

responsibility for a child, and which is of a kind specified in the Order, shall be 1aken by
any person without the consent of the court.

(c) A Residence Order

This important Order settles the arrangements to be made as 1o the person with whom a
child is to live. It is aimed to replace orders for custody, care and control.

(d) A Specific Issue Order ,

This Order gives directions for the purpose of deciding a specific question which has arisen,
or which may arise, in connection with any aspect of parental responsibility for a child.

DIVORCE

The Matrimonial and Family Proceedings Act 1984 provides that either spouse may petition
for divorce after one year of marriage. The courts have no discretion to shorten this period.

The only reason for petitioning for divorce is that “‘the marriage has broken down
irretrievably’”. The basis of the law on divorce is the Divorce Reform Act 1969, now
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consolidated into the Mairimonial Causes Act 1973. A petitioner for divorce must prove to
the court any one of five *“facts” which can establish that the mamage has irretrievably
broken down. Even if one or more of these facts are established, however, the court will
not grant a divorce if it remains unconvinced about the breakdown of the marriage. The
five facts which can establish the breakdown of the marriage are:

1. Adultery

Adultery is voluntary sexual intercourse between two persons, one or both of whom are
married, but not to each other. The petitioner must prove that the other spouse commitied
adultery and that this act makes it inrolerable to continue living with the respondent.

2. Behaviour

The petitioner must show that the respondent’s behaviour was such that the petitioner could
not reasonably be expected to live with the respondent.

It is a question of fact in each case, but the court would obviously expect to see evidence
of very unrecasonable behaviour, such as violence, extreme bad temper, drunkenness,
obsessive jealousy and so on.

3. Desertion

It must be shown that the respondent deserted the petitioner for a period of two years or
more. Generally desertion means living apart, but if the parties livc in the same house, not
as man and wife but following completely separate lives, this might be considered sufficient
to prove desertion. It would be desertion if the respondent acted in such a way that the
petitioner had to leave the family home.

4. Living Apart for Two Years
The petitioner must show that the parties have lived apart continuously for more than two

years immediately before presentation of the petition and that the respondent consents to
the decree being granted.

5. Living Apart for Five Years

It is sufficient under this heading to show that the marriage has broken down and the
consent or otherwise of the other party is irrelevant to a spouse’s right to petition.

Divorce Decrees

When a petition is successful the court grants a “‘decree nisi”’. The effect of this decree is
not 10 dissolve the marriage immediately but it will be dissolved unless good cause be
shown to the court, within six weeks, why the decree should not be made absolute.
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After six weeks have elapsed. the party who was granted the decree may apply to the
court for a “'decree absolute™. Uniil this decree has been granted the parties are nol
divorced and may not remarry. It would be committing bigamy if they did so.

Undefended Divorces

Well over 90 percent of petitions are undefended and procedure for such cases has been
simplified and made slightly impersonal because neither party nor their lawyers need attend
the hearing. It is commonly known as the “‘postal divorce™.

JUDICIAL SEPARATION

There are occasions when the parties to a marriage do not wish to live together as man and
wife, but do not want to obtain a divorce. The reasons for petitioning for a judicial
separation and not for divorce are usually religious or because children are involved. There
are less than 1,000 petitions each year for judicial separation.

The petition may be made at any time, based on one of the five grounds for divorce
outlined above. Its main effect is 1o release the parties from their obligation to cohabit.

THE FAMILY LAW ACT 1996

The Family Law Act 1996 will change family law in areas such as divorce and separation
and will replace the previous laws stated above.

IT SHOULD BE NOTED THAT PARTS II AND HIf OF THIS ACT WILL PROBABLY NOT
BE AW UNTIL THE MIDDLE OF THE YEAR 2000. Students taking examinations during
this time should check so see when the new law is in operation.

Part I

Part T of the Act sets out the following ‘‘general principles’ which should be followed in
matters related to divorce, separation and to legal aid for mediation in family marters:
{a) the institution of marriage is to be supported,

(b) the parties f0 a marriage which may have broken down are to be encouraged to take
all practical steps 10 save the marriage;

(¢} a marriage which has irretrievably broken down should be brought to an end;

(1) with minimum stress to the parties and any children affected:
(i1} with questions dealt with in a manner designed to promote as good a continuing
relationship between the parties and any children affected as is possible, and
(ii1) without costs being unreasonably incurred in connection with the procedures
mentioned above, and
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{d) that any risk to one of the parties or the children, of violence from the other pany
should, as is reasonably possible, be removed or diminished.

Parts Il and XX

The Act introduces a “‘no fault” divorce, although the principle remains that the only
grounds for a divorce is the imetrievable breakdown of the marriage. This will be
established by the parties attending an infoermation meeting where they will be given
information on matters such as counseiling, mediation and legal aid. The parties will be
encouraged 1o have marriage counselling over a period of three months, o see if the
marriage may be saved. This period of counselling will be free for those eligible for legal
aid. No further action for a divorce may take place until three months later. The parties
may then make a statement of marital breakdown. Two weeks after this statement a period
of “Reflection and Consideration’ takes place. This period must be a minimum of nine
months, but can be longer. Its purpose is to enable the parties 10 make decisions and
arrangements for the future and also to consider the possibility of saving the marriage.
After this period an application for a “‘divorce order” can be made.

MAINTENANCE

A wife whose husband neglects to maintain her or the children of the marriage, may apply
to the courts for a matrimonial order for maintenance. Maintenance is a financial payment
or settlement from a husband 1o maintain a wife and family. An order for maintenance may
be obtained from the magistrates’ court, county court or High Court. It is possible for a
man to apply for maintenance from his wife, but, because it is more common, the text that
follows refers to wives claiming from husbands, although it would apply to the reverse
situation.

Maintenance s usually claimed when the marmied parties do not live together, because of
a breakdown in the marriage, A party may claim as a result of a judicial separation or
divorce or when the parties are separated but no legal action has been taken.

1. Maintenance Claims made before or after Divorce or Legal
Separation

(a) Before the divorce or legal separation, the courts may award periodical cash
payments to be paid by the spouse. The amoum payable is whar the court considers
reasonable in the circumstances; and it is provided to enable the claimant to maintain
herself until the court action. Maintenance for children may also be claimed ai this
time.

(b) After legal proceedings, the courts may award in addition to a periodical cash
payment:

{i) a lump sum for the wife and children, or
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(ii} a part of the husband’s capital {usually no more than one-third) to be secured for
the benefit of the wife and children, or
(iii) a transfer of property belonging to the husband or which was owned jointly.

The court has discretion as to the size and nature of an award, but where the eourt makes
an award of a periodical payment order, the Matrimonial and Family Proceedings Act 1984,
provides power to the courts to implement “‘the clean break principle”. The court should
consider whether it would be appropriate to either award a lump sum payment or to fimit
the duration of the periedic payments for a time considered sufficient to enable the recipient
to adjust to the termination of financial dependance from the other party.

The court should consider:

(a) the income, eamning capacity and financial resources of both parties,

(b) the financial needs and obligations the parties have or are likely 10 have,

(¢) the standard of living enjoyed by the family before the breakdown of the marriage,
(d) the age of the parties, and the length of the marmiage,

(e) any disability of either of the parties, physical or mental,

(f) the contribution each party made to the welfare of the family. (In Gojkovic v.
Gojkovic (1990), the Court of Appeal considered that the wife’s share should not
only be calculated on the wife’s reasonable needs, but her contribution to the family
should also be taken into consideration).

(g) after a divorce or nullity, the value of the loss of some benefit (such as a pension)
which cannot be acquired because of the termination of the marriage.

In addition. the Matrimonial and Family Proceedings Act 1984, requires:

(a) that first consideration should be given to any child of the family under the age of
18, and

(b} the court should consider whether it may exercise its power so that the financial
obligations of each party to each other might be terminated as soon as is just and
reasonable after the decree of divorce.

The courts have power to vary the awards on the application of either party. The amounts
may be increased or reduced or the method of payment varied or the payment stopped. For
example, in Caan v. Cann (1977} a wife obtained a matrimonial order from the magistrates’
court and a year later, in 1961, the couple were divorced. In 1974, the wife successfully
applied for a variation and the order was increased to £7 per week. Two years later the
husband retired and applied for a reduction. His weekly income was £23 and the wife’s
income was £13. The court reduced the order to £5 per week, and considered that the one-
third rule was inappropriate in this case. The result of the variation was that both the
husband and wife had weekly incomes of £18.

In Clutton v. Clutton {1991), the parties” sole capital asset after divorce was the family
home, in which the wife and their daughter lived and which was in the husband’s name.
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When considering an order to transfer the house to the wife as a *‘clean break™, the Court
of Appeal held that the wransfer of the house would be unfair to the husband and ordered
that the sale of the bouse be postpened until the wife remarried or cohahited with another
man, when the proceeds of the sale should be divided on the basis of two-thirds to the wife
and one-third to the bushand.

2. Maintenance Claims when there are no Judicial Proceedings for
Divorce or Separation

A wife may apply to the courts (magistrates or superior courts) for maintenance on the
grounds that her husband has neglected to provide matntenance for her and her children (if
any). The claim may also be made on the grounds that, because of the hushand’s desertion
or behaviour, the wife could not reasonably be expected to live with him. This behaviour
could include such acts as adultery, cruelty, violence, drunkenness, and the like.

Maintenance paid to claimants is a weekly sum and is loosely based on one third of the
gross total income of the parties. For example, if a husband earned £120 and the wife had
no income, the wife would receive £40 a week. However, il the husband earned £60 and
the wife earned £60 per week, the wife would receive nothing because she eamed more
than one-third of the total income. A county court or High Court may award a lump sum.

An important factor when assessing maintenance is the payment of income support.
Anyone receiving income support will have the payments reduced by the amount of
maintenance received.

REVISION TEST

1. What is the minimum age for marriage?
If a minor marries over this age but under 18, is the marriage valid?
Name the only reason for petitioning for a divorce.

What are the five facts which establish the reason for divorce?

LR W

What are the decrees granted by the court to a successful petitioner for a divorce?

SPECIMEN EXAMINATION QUESTIONS

1. Discuss the legal positions of the following:

(a) Richard petitions for a divorce from Elizabeth and intends to mamy Catherine
within two weeks of obtaining the decree nisi.

(b) Robert aged 20 and Katherine aged 16 marry without parental consent, by stating
that Katberine is 18.
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2. A court will not grant a divorce unless it is satisfied thar the petitioner has proved,
by one of five “‘facts’, that the marriage has irretrievably broken down. Explain the
facts which have 10 be proved.

What is the legal position of minors if they wish to marry?
Distinguish between void and voidable marriages.
What is judicial separation and how does it differ from divorce?

Explain what maintenance is and how it may be claimed.

N e »oh W

Describe the duties and responsibilities of a man and wife when they marry.

SPECIMEN ANSWER
Question 3 (above)

A requirement of a valid marriage is that both parties must be 16 years of age or over. If
either of the parties is under 18 they must have the consent of both parents, if alive. Should
parents unreasonably refuse consent, the children may apply to the magistrates for
permission to marry. A marriage is void if either party is under 16 at the time of the
marriage, even if it is discovered many years later and it was a genuine mistake. The fact
that they had parental permission would not change the situation, but if 17-year-ulds marry
without parental consent the marriage is valid.

It may seem unreasonable to declare a marriage void after many years, but there could
be a situation when one of the “‘married” couple died and another person could benefit on
an intestacy, (see p. 259).

SUGGESTED COURSEWORK TITLES

Explain the present situation in English law with regard to marriage for people under
the age of 18 years. Argue for and/er against the position that minors below this age
should be able to marry without consent of adults.

Describe the pesition of maintenance for a divorced spouse. Discuss the suggestion
that the aim of maintenance should be that both parties should eventually be able to
maintain themselves.
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Death comes to all and the law of succession deals with the ways by which property of a
dead person is transferred to the new owners. The duty of transferring the property falls to
personal representatives, called executors and administrators depending on whether or not
the dead person left a will. The law allows (with some exceptions as shown later) for a
person to decide the destination of his property after death by leaving a will. If, however, a
will is not made a dead person’s possessions are distributed according o rules laid down by
statute.

Ownership

Property is anything that can be owned, and is either real property (freehold land) or
personal property (all moveable things, such as clothes, fumniture, personal belongings, etc.;
leasehold property, as well as legal rights over things such as copyrights). These things may
be bought and sold and may be left in a person’s will.

As a house or flat is usually the most valuable part of a dead person’s estate, students
should be aware of the different forms of home ownership and the different methods of
buying a house or flat.

House ownership falls under two headings; either freehold or leasehold.

1. Freehold Land

This form of ownership has the technical name of “fee simple absolute in possession” and
it gives the owner the right 1o reside in the property or 1o receive or collect rents from
other persons who may reside in the property. “‘Fee simple”’, means that the property is an
estate of inheritance and may be left in a will 10 whoever the owner wishes, without any
restriction; ‘‘absolute™ means that it is not subject 10 any condition of length or period of
time; and **in possession”, means that the owner has the right of possession, or to receive
rents, immediately.

2. Leasehold Land

It is not complete ownership of the land, but g}ves the holder the right to enjoy the
“ownership” of the land for the period of the lease. Its technical name is “‘term of years
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absolute™, and the term can be for a very small period of time, say one week or one month
to say 999 years, Leasehold land may be sold or inherited during the term of years as may
freehold, but ar the end of the term of the lease, the land reverts back to the freeholder,
together with any house or other buildings that have been erected on the land. There is
statutory provision for leascholders to purchase the freehold under certain conditions and
within the period of the leasehold.

Means of Purchasing Houses
Mortgage

The vast majority of house buyers do not have the money to buy a house or flat, and they
borrow the money from institutions. A loan is made on the security of the house, and a
mongage 1s created. A morigage is a conveyance of real property (freehold) or personal
property (leasehold) as security for the repayment of the money borrowed. If the owner
does not or will not repay the loan, the mortgagee (the lender) may take possession of the
propenty. Building Societies are the most common lenders of money for house purchases.
The borrower usually but not always has to provide a proportion of the cost of the house
and the balance is repaid, plus interest, over a given period of time, usually between 20-30
years.

Insurance companies, local councils and banks will also make loans to assist home
buyers. An insurance company may make the loan on the security of a life assurance
policy. This method means the borrower has to repay the interest, plus the premiums of the
life assurance policy, and in some cases, the loan.

Tt should be noted that home ownership does not give unrestricted rights over the
property, as it will be subject to many restrictions contained in covenants, locai by-laws and
government statutes.

WILLS

A will is a declaration by a person about the distribution after death of his property, both
real and personal. It must be noted that a will has no legal effect, and does not come into
operation, until the death of the testator. A person named in the will, therefore, has no
claim or right to any property until the testator’s death, and until that occurs, the testator
may do whai he likes with the property. It could be sold, destroyed or given away to
someone not named in the will. It is desirable for a person with a large estate to make a
will, although for those who have little property the need is not so great. A will is
necessary, however, when it is the intention to leave property to persons who are not
members of the testator’s immediate family, or on the negative side to ensure that a specific
near relative does not inherit anything. For example. a wife may not wish a husband who
deserted her to inherit her property, so she may make a will leaving the property to
someone else.

Anyone aged 18 or over and of sound mind may make a will, provided it complies with
the requirements of the Wills Act 1837 and the Administration of Justice Act 1982. In
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Buckenham v. Dickinson (1997), the esiator who was aged 93, was deaf and had poor
sight, changed his will to exclude his son and include members of his wife's family. A
solicitor read the will out loud and asked the testator if he confirmed the changes. The
testator’s hand was placed on the will and he signed. His son contested the changes,
claiming that his father did not have the capacity to make a will. The court agreed with the
challenge, stating that a doctor should be present when capacity is in doubt and it was
doubttul if the testator had heard or understood the contents of the will.

There is no need to have it drawn up by a solicitor, although it is not usually expensive
if professional services are required. Wills in blank form may be bought from most
stalioners, and, provided the testator’s intentions are straightforward, there should be no
difficulty. It is impossible to know how many adults make wills, but it is estimated that it is
less than 25 per cent of those entitled to do so.

Requirement of a Valid Will

A man making a will is called a testator and a woman is called a testatrix.

A will must be in writing, and must be signed by the testator. The writing can be on any
type of paper or parchment (a will has been accepted which was writien on an egg shell),
and the will may refer to several other documents, provided that they are capable of being
identified and were in existence at the time of making the will. The testator’s signature
should normally be at the end of the writing but if it is, say, at the top of a will, it would
be effective if it appears that the testator intended his signature to make the will valid. The
intention could be shown by evidence, such as independant witnesses.

In Weod v. Smrith (1992), a testator made a handwritten will which was headed, “My
Will by Percy Winterbone'”. The witnesses were informed by the testator that he had not
signed at the end of the will because his signature was at the top of the page. It was
contended that while a signature need not be at the foot of the will, there needs to be a will
in existence when the signature is made. The Court of Appeal held that the signature could
precede the contents of the will provided the signature and the preparation of the will were
all part of one operation.

If the testator cannot write, a “mark™ (usually a cross) or an ink thumb-print will be
sufficient provided the ““mark’ can be identified as the tesiator’s. Another person may sign
if the testator cannot, say for reasons of infirmity. sign himself. The will musi be signed by
the other persen in the presence of the testator, who must acknowledge (o the witnesses that
the other person signs on his behalf.

The testator’s signature must be witnessed by a least two witnesses who are present at
the same time. Witnesses do not have to be present when the signature is made. provided
the testator acknowledges the signature as his. The witnesses musi sign the will, testifying
that the signature of the testalor was made or acknowledged in their presence. If the
wilnesses are not present togesther at the time of the signature or acknowledgement the will
is generally void. The Administration of Justice Act 1982, provides that if only one witness
is present when the testator signs a will, both the testator and witness may acknowledge
their signatures at a later date, when a second witness is present and adds the second
signature. This provision would not apply when an attestation clause is used (see p. 262).

Witnesses must reasonably understand that they are wilnessing a signature, but il is not
necessary to know the nature or contents of the document. A competent witness could be a
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person under 18 or over B0, or an illiterate, provided that he or she had sufficient
understanding. A blind person would not be a competent witness because he would not be
able to observe the signature or acknowledgement.

It is not necessary for the will to have an attestation clause, but it is usual (see p. 262).
The witnesses may sign or make their marks immediately below the testator’s signature.

Witnesses, or their spouses, generally cannot benefit from a will, but ir must he stressed
that provided there are other benetficiaries named, the will would not be invalid, but only
the gift to the particular witness or spouse would be void. The Wills Act 1968 provides
that, if there are two or more disinterested witnesses, gifts 10 additional interested witnesses
will be valid. See Re Bravda (p. 2).

It is usual to date a will although it is not essential to the validity of the will. A dated
will would be evidence when deciding which of two wills is the later one and therefore the
valid last will.

It is also commoen practice to have a survivorship clause, which provides that the
beneficiary must survive the testator by a given period of time. If the beneficiary does not
survive this period, the gift would go to another named person (see p. 261).

Soldiers’ Wills

It has been recognised that in times of emergencies or war, there may not be the
opportunity to comply with the requirements needed to make a valid will. A sailor, for
example, could not be expected to have his signature attested while his ship was sinking
inte the sea. Witnesses may be difficult to find in such circumstances.

The swict rules for making a will as stated above are relaxed for soldiers, sailors and
airmen on actual military service, or for any seaman at sea.

An informal or nuncupative will may be made by the above if they are aged 14 or over.
If a will is in writing witnesses are not needed, although if made orally there obviously
must be witnesses.

In Rapley v. Rapley (1983) a 15-year-old sailor wrote an unwitnessed will while on shore
leave. When he died more than 40 years later the court held that as he was not at sea when
the will was made, it had no effect and he died intestale (see p. 259).

Whether or not the forces are on actual military service depends on the nature and
activities of the force to which they are attached. In Re Jones (1981), Jones was a soldier
stationed in Northcrn Ireland. In 1978 he was shot and on the way 1o the hospital and
before two officers said *'If I do not make it, make sure Anne gets all my stwff”. (Anne
was his fiancee.) Jones died on the following day. It was held by the court that this
statemnent be accepted as his last will even though he had previously made a formal will in
favour of his mother. The court considered that he was on actual military service at the
time of making the statement although there was no state of war and the forces to which he
belonged were not engaged against a regular or uniformed enemy.

An informal will remains valid even after the hostilities or emergencies have ended.
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Revocation - [

The absence of the necessary formalities makes a will invalid and this usually means that
the intentions of the testator are ignored by law and the property distributed as an intestacy,
A testator may change, vary or completely revoke a will. A will may be revoked expressly,
or impliedly from the conduct of the testator.

1. By Expressly Revoking the Will

An express revocation has to be made in exactly the same way as making a will, i.e. in
writing, signed and witnessed.

2, By Making a New Will or Codicil

A new or subsequent will revokes all previous wills which are not inconsistent or different.
It is usual to start a new will with a statement revoking all previous wills, thereby making
an express revocation. If this statement is not made, any gifts in a previous will would still
be effective if not accounted for in the subsequent will. For example, if a will provided,
“‘my money in the bank to Peter, my car to Michael, my dog to Linda”, and a subsequent
will provided, *‘my money to David, my car to Nicholas and my boat to James™, and there
was no clause revoking previcus wills, Linda would be entitled to the dog, because the
second will made no provision for this property. Without the express exclusion clause it
would be necessary to study all previous wills to find the testator’s intentions.

Sometimes a will is amended or varied by a codicil, which is inserted in or attached to
the will. It is necessary to have a codicil signed and witnessed.

In Re White (Deceased) (1990), the testator dictated amendments to his original will,
which were handwritten on to the original will. At the foot of the last page of the will the
testator wrote, “Alterations to will dated 14.12.84. Witnessed”, and two witnesses duly
signed below, although neither the testator nor the witnesses signed or initialled the
alterations. It was held that the original will, without the amendments, was the valid will,
because neither the testator nor the witnesses of the alterations had signed in the prescribed
manner.

3. By Destroying a Will

A will is only revoked if it is intentionally destroyed by the testator or by someone else in
the testator’s presence and as instructed by the testator. It may be destroyed by buming,
tearing or any other means, bur it must be done with the intention of destroying the will. A
will destroyed accidentally would still be valid. In such a case, the perscnal representative
would refer to other material, such as a copy of the will or cral evidence, 1o find the
testator’s intentions.

In Re Adams (Deceased) (1990), the testatrix informed her solicitors to destroy her will.
The will was returned to her with the advice to destroy it herself. Afier her death the will
was found and it had been heavily scribbled on with a ballpoint pen. Tt was impossible to
read the signatures on the will but other parts of the will could be read. It was held that as
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the signatures were destroyed with the testator’s clear inteniion 1o revoke, meant the will as
a whole had been revoked.

4. By Subsequent Divorce

A divorce or nullity of a marriage revokes any gift to the former spouse, and revokes the
appointment of the spouse as executor or executrix. If another person or persons are also
named as beneficiaries in the will, it would remain valid and only the gift to the former
spouse would be invalid. If the spouse was the only beneficiary the dead person’s estate
would be distributed under the rules of intestacy {see p. 259).

The Law Reform (Succession) Act 1995, provides that if a testator’s marriage is ended
by divorce or is dissolved after the date the will is made, any gifts in the will to the former
spouse shall pass as if the former spouse had died on the date of the divorce.

5. By Subsequent Marriage

A will of a man or woman is revoked by a subsequent marriage, but a will will not be
revoked if it is made in contemplation of marriage. It is not sufficient to state in the will
that the testator intends to marry, the will would stili be revoked by a subsequent marriage
unless the name of the intended spouse was also stated and the testator intended that the
will would not be revoked by the marriage.

FAMILY PROVISION

Before 1938 a man could leave his property to whomsoever he wished, and there was no
requirement to provide for his family. A man could give his entire estates to charity and
leave his wife penniless. The Inhcritance (Family Provision) Act 1938 gave the court power
to make a financial provision out of the husband’s estate 10 a wife and certain other
dependants if they had not been provided for in the will. Further and more extensive
powers were given to the courts by the Inheritance (Provision for Family and Dependants)
Act 1975. This Act provides thal the court has a discretion 10 make an award out of the
dead person’s estate 10 dependants who have not received “rcasonable financial provision”,
from a will or intestacy, or from both. The following persons may apply to the court for
family provision:

1. The husband or wife of the dcad person and former spouses who have not remarried.

2. Children of the deceased, whether they be illegitimate, adoptcd, or treated as a child of
the family. There is no restriction as to age, incapacity, sex or whether married or not.

In Re Callaghan (Deceased) (1984), a married man, over 40, made a successful claim to

be treated as a child of the family and was awarded a lump sum because the deceased, who

died inlestate, had treated him as a son from the age of 12.

In Re Pearce (Deceased) (1998), a farmer left his estate to his second wife. His son, who ,.

had worked for years on the farm for no pay, on the promise that the farm would be left to
him, successfully made a claim for an award from his father's estate.

3. Any other persons who immediately before the death of the deceased were being
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maintained, either whelly or partly, by the deceased. This heading would cover other
relatives such as sisters, brothers, mothers and fathers, friends and a cohabitee who were
receiving substantial financial support before the deceased’s death.

“Reascnable financial provision’ means:

(a) In the case of a spouse, financial provision as weould be reasonable in all the
circumstances, whether or not that provision is needed for maintenance,

(b) In the case of other persons, such financial provision, as would be reasonable in all
the circumstances, needed for their maintenance.

Parliament is considering the following changes:

(a) A form of survivorship to apply (see p. 261).

(b) A cohabitee being able to apply without the need to show dependency, similar to the
position of a husband and wife.

The applications must be made within six months of grant of probate or letters of
administration being taken out. The court would consider the value of the estate and the
provision already made to the applicant. In the case of a spouse, consideration would be
given to age, duration of marriage and the contribution made by the applicant to the family
and its welfare.

With regard to young children, educational needs would be considered and with older
children, the ability to reasonably maintain themselves. The court would also take into
consideration statements made by the deceased as to the reasons why cenain provisions
were made or were not made.

The court may award lump sums or pericdical payments, transfer certain property, such
as the family house, and make settlements of other property.

LEGACIES

The legal terms for the gifts named in a will differ according to the property. A transfer of
real property {freehold land) is called a devise, and the transfer of personal property
(chatiels) are called legacies or bequests.

Types of Legacies
I. General Legacy

"

This is a gift where no specific thing is named, “'I leaveacarto ... " or *I givea boat to ...
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2. Specific Legacy

As the name suggests, a specific thing is given. I leave my Rover car ..."" or "I leave
my boat the ‘Skylark’ 10 ... "

3. Residuary Legacy

After all the debts have been paid and the general and specific devises and legacies
distributed, the residue is what is left.

It should be noted that if a general or specific gift is not in the testator's ownership at
the time of death, the gift “is adeemed” and there is no inheritance. Should a person
named in a will die before the restator, the gifl lapses and goes into the residue, unless the
person is the child of the testator and he dies leaving an issue (see below). or the will
provides for another to receive it. For example, it is quite common lo leave property o X,
if X dies before the testator, it is left 1o Y.

4. Children of Testator

When a testator leaves property to sons or daughters, the gifts shall not lapse if they die
before the testator, provided they die leaving an issue (children). The property passes per
stirpes, 1o the issue living at the time of the testator’s death. If, for example, a gift was to a
son or daughter who died childless before the testator dicd, the gift would lapse and pass to
the residuary estate, but if the son or daughter had one or more children alive at the time of
the testator’s death, the issue would take, in equal shares, the gift intended for their father
or mother.

PERSONAL REPRESENTATIVES

Property of a deceased person vests in personal representatives who have a duly to collect
all money and property due to the deceased, pay all debts owed by the deceased, including
funeral expenses, and sell or convert property as is necessary.

An executor is usually named in thc will and has the above duties to perform
immediately upon the death of the testator. Before an executor may deal with the estate, it
is necessary 1o apply to the court for a grant of probate. It is normally a formal exercise in
presenting the will and giving details of the property and value of the deceased’s estate,
Provided that there are no complications, probate should be granted in a comparatively
short period of time. A beneficiary may be appointcd exccutor, and frequently more than
one executor is named in the will. Soliciters and banks often act as executors,

As soon as probate has been granted, an executor may collect and pay off debts, and
then distribute the estate according to tbe terms of the will.

An administrator is appointed if an executor is unwilling or unable to act, or not named
in the will, or if there is no will and the deceased died “‘intestate”’.

Administrators are appointed by the court (usually the spouse or children of the
deceased) and they apply for Leuers of Administration in a similar way as an executor

A,
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applies for probate. They distribute the estate according to the will or if there is no will,
according 1o the rule of intestacy (see below).

The Trusts of Land and Appointment of Trustees Act 1996 provides that on an intestacy
the property is held as a trust of land, and the administators have the power to postpone the
sale of the property for as long as they consider proper 10 wind up the estate.

INTESTACY

When a person dies without making a valid will, he or she is said to die intestate, and the

property is distributed according to the rules laid down by the Administration of Estates Act

1925, as amended by other Acts. These rules also apply to a partial intestacy which occurs

when all the testator’s property has not been disposed of by a will.
For convenience, the following rules assume that it is a man that has died, but the rules ‘;

are similarly applied when a woman is deceased. :

1. A Surviving Wife Only : :

If there are no children to the marriage and the deceased has no living parents, brothers or :
sisters, or their issue—the wife receives the whole estate. F

2. A Surviving Wife and Children

The wife receives the personal chattels {furniture, etc.) and the first £125,000 of the estate,
plus interest at seven per cent., from the date of death to the time of payment. The balance
of the estate is then halved. The wife receives interest on one half for life; the children
share the other half immediately, and the mother’s half on her death.

The share for children under 18 is kept in trust until they reach that age. A grandchild of
the deceased would receive the share of its parent who had predeceased the intestator {e.g.
a grandchild would inherit if its parent had died before the grandparent).

An illegitimate child has full rights of inheritance and may claim against the estates of -
both his or her parents on the same basis as legitimate children.

3. A Surviving Wife with no Children, but a Surviving Parent, Brother
or Sister, or their Issue

/The wife would receive the chattels, the first £200,000 with interest at seven per cent. as o
-','abovc, and the absolute ownership of half of the remaining balance. Surviving parents ‘
‘would egually share the other half, but if there were no surviving parents, the deceased’s
brothers or sisters (or their issue if they predeceased the intestator) would share this half of
the residue.
The Law Reform (Succession) Act 1995, provides that in an intestacy or partial intestacy
the spouse of the deceased person only benefits under the intestacy rules if the spouse has
survived the deceased by 28 days.
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4, Surviving Children but no Wife

The children take absolutely all the estate, but if under 18 the property would be held on
trust. They take the estate regardless of all other relatives.

5. Surviving Parents, but no Wife or Children

The parents share absolutely the whole estate.

6. No Surviving Wife, Children or Parents
The following relations will be entitled to the estate in the following order:

(a) brothers and sisters of the whole blood,
{b) brothers and sisters of the half blood,
(c) grandparents,

(d} uncles and aunts of the whole blood,

{e) uncles and aunts of the half blood.

If none of these relations survive the intestate, the estate passes to the Crown as bona
vacantia. The property which comes the way of bona vacantia is disposed of and the
proceeds paid into the Exchequer. It is possible to recover the proceeds at a later date if an
unknown relative makes a belated claim.

Forfeiture Rule

It is a general rule of law that a person who unlawfully kills another is stopped from
benefitting as a consequence of the killing. The “‘forfeiture rule’” arises from public policy.
Obviously, a person named in a will cannot benefit from the will if he murders the testator.

The Forfeiture Act 1982 was created to enable certain persons found guilty of unlawful
killing (other than murder),

(a) to obtain relief from forfeiture of inheritance,

(b) to enable such persons to claim for financial provision out of the deceased person’s
estate, and

(c) to receive certain pensions and social security benefits.

The Act allows persons convicted of unlawful killing (manslaughter, death caused by
reckless driving, suicide pacts, infanticide, etc.) to make a claim, within three months of
conviction, to the court to modify the “‘forfeiture rule”. The court will only do so if the
justice of the case requires it 10 do so. It must be stressed that convicted murderers do not
come within this Act.
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In Re K. (Deceased) (1985) (the first case under this Act) a wife, during a quarrel, killed
her husband with a shotgun. She pleaded guilty to manslaughter, and as she had been
subject to unprovoked violent attacks by the husband, she rteceived a two year probation
order. The court held that although the “forfeiture rule’ applied on the facts of the case it
would be unjust if she was siopped from receiving benefit under the will, and ordered that
the effect of the “‘rule” should be modified accordingly.

In Dunbar v. Plant (1997), the parties had a suicide pact. Dunbar killed himself but the
defendant survived. The defendamt was entitled to certain benefits upon the death of her
fiance but it was argued that under the Forfeiture Act she could not benefit. The Court of
Appeal, while affirming that aiding and abetting a suicide would normally mean that the
survivor would not benefit, considered that in this case the public interest would not be
served by forfeiture.

However, in Jones v. Roberts (1995), the applicant Killed his parents while suffering from
paranoid schizophrenia. He pleaded guilty of manslaughter, on grounds of diminished
responsibility. His parents died intestate, but it was held that he was not entitled 1o benefit
from his crime as he was subject 10 the forfeiture rule.

SPECIMEN FORM OF A DRAFT WILL
This is the Last Will and Testament of James Doe, 4 Somerset Street, Manchester.

1. I HEREBY REVOKE all former wills made by me and declare this to be my last will.

2. 1 APPOINT MY SON JOHN DOE as the executor of my will.

3. [ BEQUEATH to my son John Doe my car and £5,000.

4. 1 DEVISE AND BEQUEATH all the residue of my estate both real and - personal
whatsoever and wheresoever 1o my wife Jane Doe absolutely, PROVIDED that she survives
me by 28 days. In the event that she predeceases me or fails to survive me by 28 days, I
give the residue of my estate to the said John Doe absolutely.

IN WITNESS WHEREOF | have hereunto set my hand this thirty-first day of July One
Thousand Nine Hundred and Ninety Nine.

SIGNED by the above named James Doe as
and for his Last Will and Testament in the
presence of us both present at the same

time who al his request in his presence James Doe

and in the presence of each other have (signature).
hereunto subscribed our names as

wilnesses.

Uriah Heap—(signature)
Solicitor,
Manchester,
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Ebenezer Scrooge—{signature)
7 South Street,

Manchester,

Secretary.

NOTE. The writing opposite the signature of James Doe is the attestation clause. You will
note that the witnesses sign as being *‘both present at the same time"'. (See p. 253)

REVISION TEST

I. What is the minimum age that a person may make a formal will?
What is the name of a person who makes a vatid will?

May a person claim a legacy before the person making the will dies?
May a blind person be a witness to a wili?

Name the five ways by which a will may be revoked.

A T

What is the name given to a personal representative

(a) named in a will,
(b) where there is no will?

SPECIMEN EXAMINATION QUESTIONS

1. What are the requirements of a valid will? When are these formalities not required?

2. A will is a declaration by a person about the distribution of property after death. In
order to be valid, the will must be in writing, signed by the testator and witnessed.

Steve asks a solicitor to make a will, with the following gifts.

(a) He leaves £200,000 to his girlfriend Lindsay.
(b) His car to his brothcr Ken.

(c) His personal effects to his sister Marjorie.

(d) £5,000 to his only child Andrew.

(e) His cricket bat to his divorced ex-wife, Eileen.
(f} The residue of his estate to the Dogs’ Home.

The solicitor delays drawing up the will by two months. When he presents the will
for signing Steve has died a week earlier.

(i) Will any of the intended beneficiaries have any claim against the will or against
the solicitor?
(ii) What name is used when there is no valid will?
(iii) Explain how Steve’s estate will be distributed.

3. Discuss the validity of the following wills:
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{a) Joyce signed her will in the presence of Tim (who is blind) and David (aged 17),
both of whom signed as witnesses. At a later date Nick also signed the will as a
witness.

(b) By his will Henry left his estate to Fred and Perry. Henry's signature was
witnessed by Fred, Perry and their two secretaries,

4. What are the legal titles and duties of personal representatives of a deceased person?

5. Explain how the estate of a dead person is distributed when he dies without leaving
a will,

6. Explain the present position of the law with regard to family provision.

SPECIMEN ANSWER
Question 3 (above)

A testator’s signature must be witnessed by two wilnesses who are present at the same
time. The witnesses must sign the will testifying that the signature of the testator was made
or acknowledged in their presence. If the witnesses are not present together at the time of
the signature or acknowledgement, the will is generally void. A competent witness could be
a person under 18 or over 80 provided that they have sufficient understanding. A blind
person would not be a competent witness because he would not be able to observe the
signature or acknowledgement. Witnesses, or their spouses, generally cannot benefil from a
will. The Wills Act 1968 provides that, if there are two or more disinterested witnesses,
gifts 10 additional interested witnesses will be valid.

(a) As Joyce’s will was signed in the presence of Tim, who is blind, the will is not
. valid. The fact that Nick signed at a later date will not validate the will.

(b) As Henry's will was witnessed by Fred and Perry and they are the sole beneficiaries
of the will, they would still be able 1o take their inheritance because Henry’s
signature was witnessed by two other independent people.

SUGGESTED COURSEWORK TITLES

Explain the requirements to make a valid will and consider whether or not the present
position of witnesses is suitable for today’s methods of recording data.

Describe the method of distribution of a person’s estate under the rules of intestacy.
Could you suggest a fairer method of distribution?
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REVISION BEFORE THE EXAMINATION

The period between the end of your course and the examination is important. This is the
time when all your reading and note-taking has to be crammed into your brain for the **big
day”.
You cannot start your revision too soon, so do not leave it until the iast moment. The
best methods of revision involve the use of rhree senses - seeing, hearing, and speaking.
There are different methods for revising, bul consider the following suggestions:

a) Read through all your notes taken during your course. Look up any concepls or cases
with which you are not too happy. Jot down a list of cases thal you consider
important and write the ‘ratio decidendi’, (the principle of the decision), along-side
each case. It is helpful if somebody, such as a friend, fellow swdent, etc., would read
out the principle involved and you name the relevant case or vice versa. If your
pariner in this activity is a student it will help you both.

b) Read text books, past examination papers, any (ype of legal literature which will help
the task of revision. Visit libraries to see what books and materials are available, but
make sure the books, etc., are not out-of-date.

¢) Try writing answers from past questions. There are examples of revision questions
and examination answers at the end of every chapter of this book. Write down your
answers and then compare them with the relevant chapter in the book. Do not use
jargon, try to write legibly, in good English.

d) Try 1o acquire recent past paper(s) and note how many gquestions need to be
answered. Are there questions which give a choice, e.g. answer question {(a) or
quesiion (b)? Do all queslions earn the same number of marks? This can be
important, in that it gives an indication of the length of the answer. If there are four
questions on the paper; one worth 20 marks and three worth 30, you would expect,
as a general rule, for the first answer to be two thirds of the length of the other three
questions.
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This is also helpful in aliotting the time 10 each question, because, for example in the
previous paragraph, in a two hour examination you can assess how long you have to write
each answer; twenty minutes for the question worth 20 marks, thirty minutes for the
questions worth 30 marks and ten minutes available for reading the paper at the start. Most
examinations do not work out as easily as this example, but you should be able to work out
a similar timetable for different times.

Many candidates do not make the most of their knowledge when answering examination
questions. In law examinations, questions which describe hypothetical situations cause the
greaiest concerm.

An examiner may set a question which asks the candidate to write on a given topic, or
the question may be set in the form of a problem. In either case the examiner wishes to
know if the candidate understands a particular aspect of law. The question could be: (i)
“Distinguish an offer from an invitation to treat”, or it could be (ii) ‘‘Jane saw a coat in a
shop window marked £5. She offered to buy the coat at this price, but was told it should
have been £25, but the 2 in the sign had fallen. Can Jane enforce the contract?”

The answer to the question (i} would contain (a) a definition of an “offer’” with reference
to cases such as Carlill v. Carbolic Smokeball Co. Ltd and {b), as a contrast, a definition of
an “invitation to treat” with cases such as Pharmaceutical Society of Grear Britain v. Boots
Cash Chemists Lid, and Harvey v. Facey (Bumper Hall Pen).

The format for answering the problem in question (ii) would be a discussion on the
definition of an offer and contrasting it with an “‘invitation to treat” using cases such as
Carlill v. Carbolic Smokeball Co. Ltd, where an advert was held to be an offer because it
was “‘intended to be acted upon”, and contrasting cases such as Harvey v. Facey, and
Pharmaceutical Society of G.B. v. Boots Cash Chemists Ltd, where the court held that
goods displayed on a shelf or shop window was an invitation to treat, and it was the
customer who made the offer to buy when removing the article from the shelf and went to
the pay desk. The shop has the right to accept or reject the offer. Therefore, it would
appear from the above cases that it was Jane who made the offer and the shopkeeper had
the right to reject or accept her offer.

As a guide to answering problems or situation questions, follow these rules:

1. Discuss the law to which the situation relates, but forget about the problem at this
stage, and write an account or discussion of the law. Note how this is applied in the
Specimen Answers al the end of each chapter.

2. Support your discussion with the authority of the law, bringing in statutes and cases
which are the source of this particular aspect of law. There is generally no need to give
details of cases. The names will usually be sufficient, but if you feel the need to explain the
case, confine your answer to the principle involved (the ratio decidendi).

3. From what has been written under the other two rules, argue the problem, if possible
come to a decision and support your decision with the authorities already stated. If you
have explained the law correctly, and argued and discussed the problem fully, it will not
matter if you come to the wrong decision.
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THE EXAMINATION

DAY OF EXAMINATION

Some

of the points raised may seem cbvicus, but you would be surprised at the number of

students who wish they had received such advice.

a)

b)

Arrive at the centre (probably your college), where you are eﬁfting the examination,
in good time, probably earlier than you would if merely attending lectures. Do not
nisk being late.

Make sure you have all the things needed for the exam: pens (at least two - just in
case one runs out of ink); your examination entry form if you need one, or the form
with your examination number; and any other items necessary for your particular
examination.

THE EXAMINATION

When the examination starts read the paper carefully:

a)

b)

c)

d)

€)

Firstly, read the instructions on the examination paper-how many questions need to
be answered?; are there any part questions?; is there a choice of questions?

As you read the paper, write down notes on the questions which you think you
might answer. When you have decided on your first question, read the question again
very carefully before starting your answer. Answer the question as set and try to
avoid irrelevant material. If the question asks for a discussion on a certain topic,
consider both good and bad points.

Watch the time element. If you have decided beforehand the ume allowed for a
particular question, try lo keep within this time. Should you take toco much time on
your first few questions you may have no time to complete all the required
questions. Note that it is important that you answer all the questions. It is easier to
obtain the first five marks for an answer than the last five. If you are running out of
time make sure you attempt the last question, as otherwise you could be losing
possibly 20 percent or more of the total available marks.

With law examinations you must state the relevant cases andfor statutes to support
your answers.

Never leave the room before the end of the examination. If you have finished all the
questions, read through your answers for errors in spelling, etc. If you feel that you
do not know the answers still stay in the room, as you may suddenly remember
some relevant point. It you have left the room you cannot retum.
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Abatement of nuisance, 197
Absolute discharge, 70
Absolute liability, 213.

See afso Strict liability
Act of God, 206
Act of State, 207
Actual bodily harm, 217
Actus reus, 214
Administrative law, 5
Administrative tribunals, 59
Admiralty Court, 39
Adopted children, 94

naticnality, 103
Advisory, Conciliation and Arbitration

Service (ACAS), 60

Affray, 108
Aggravated trespass, 110
Alcohol

children and, 95
All England Law Reports, 20
Appeals

civil courts, 49

criminal courts, 56

Judicial Committee of the Privy Council, 57

Arbitration, 60
Arrest
citizen's arrest, 227
entry and search, 228
seizure, 228
stop and search, 227-228
summons, 226
warrant, 226
without warram, 226-227
Arrestable offences, 212, 227
serious, 227
Assault, 190-191, 216
indecent, 218
on police, 228
Attendance centre, 54. 73
Attorney-General, 62
Audi alteram partem, 113
Automatism
defence of, 231

Bail, 229-230
Bankrupts
legal personality, 96-97
Barristers, 65-67
training, 6667
Battery, 191, 216-217
Bias, 113
Bigamy, 238-239
Binding over orders, 54
Binding and persuasive precedents
advanrtages, 15
disadvantages, 15-16
disapproval, 15
distinguishing, 14
generally, 13-14
obiter dicta, 14
overruling, 14
ratio decidendi, 13, 14
reversal, 15
Birth certificate, 237
Birth of healthy child
damages claimed for, 133-134
Books of authority, 33-34
Burglary, 220-223
See also Theft
Burrow’s Reports, 16
Bye-laws, 28-29

Camping
unauthorised, 110111
Capacity, 129-132
corporations, 132
drunks, §31
mental patients, 131
minors, 129-131
Care order, 54
Causing death by reckless driving, 216
Censorship, 106
Certiorari, 7, 39, 60, 112
Chancery Court, 9
Chancery Division, 40
Children
adoption, 94
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Children—conr.
alcohol, 95 .
beneficial contracts of service, 130
capacity, 129-131
cigarettes, 96
contract and, 94, 129-131
crime, 93
doli incapax, 93
drinking, 95
driving, 95
fireworks, 96
gambling, 96
guardian ad fitem, 95
horror comics, 107
illegiumate, 94
indecent photographs, 107
jury service, 95
legal personality, 93-96
legality, 93-94
legitimate, 93-94
legitimation, 94
litigation, 95
marriage, 94-95
necessaries, contracts for, 30
“next friend”, 95
passports, 95
smoking, 96
tattooing, 96
tobacco, 96
tort, 94
voidable contracts, 130-131
voung, 95
wills, 95
young offenders see young offenders
See also Children Act 1989
Children Act 1989
contact order, 243
delay, 243
generally, 242
presumption of no order, 242
prohibited steps order, 243
residence order, 243
section 8 orders, 243
specific issue order, 243
welfare principle, 242
Cigarettes
children and, 96
Circuit judges, 51
Citizen’s arrest, 227
Civil courts, 3749
appeal through, 49
Civil liberties, 105-115
Civil remedies. Se¢ Damages; Injunction;
Specific performance
Codification of laws, 22-23
Cohabitation, 237-238

Coke’s Reports, 16
Combined order, 72
Commercial Court, 39
Community sentences
combined order, 72
community service order, 72
curfew order, 72
excluston order, 71-72
generally, 71
probation, 54, 71
See also Young offenders
Compensation
order 1o pay, 74
Complaints
against legal profession, 67
against police, 228
Conditional discharge, 70
Conditional Fee Arrangements, 68
Consensus ad idem, 135-139
Consent
assault and battery, 217
defence to tort, as, 204205
marriage, 240
age of consent, 94-95, 238
rescue cases, 205
sexual intercourse, 218
volenti non fit injuria, 204-205
Consolidation of laws, 23
Conspiracy
malice and, 182
to commit a crime, 108
Constitutional law, 4-5
Consumer law
buyer, rights of action by, 164
Consumer Credit Act [974
agreement, 166
default notice, 167
generally, 166
termination, 167-168
Consumer Protection Act 1987
damage, 162
defects, 162
defences, 162
product and producer, 161-162
generally, 155
nemo dat quod non haber rule, 163
exceplions to, 163164
Sale of Goods Act 1979
buyer, rights of action by, 164
generally, 155
imptied terms
condilions, 156-158
exclusion clause, 159
generally, 156
warranties, 158
passing ownership of goods, 159
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Consumer law—cont.
seller, rights of action by, 164
specitic goods, 159-160
unascerlained goods, 160
seller, rights of action by, 164
Supply of Goods and Services Act 1982
generally, 160
hire, 160-161
services, 161
transfer of goods, 160
Unfair Contract Terms Act 1977, 164-165
unfair terms tn consumer contracts, 165-166
Contact order, 243
Contract
acceptance, 123-126
by postal services, 125-126
agreement to discharge, 140
beneficial contracts of service, 130
breach, 140-141
remedies, 142-144
capacity, 129-132
children and, 94, 129-131
to commif a crime, 133
consensus ad idem, 135-139
consideration, 126-129
consumer coniracts. See Consumer law
corporations and, 132
to corrupt public life, 133
damages claimed for birth of healthy child,
133-134
deed, by, 146
definition, 119
discharge, 139-142
drunks and, 131
duress, 138
employment, of. See Contract of employment
essentials of, 119-139
form of, 145-146
fraudulent misrepresentation, 137
frustration, 141-142
generally, 5
governing law, 119
guarantee, of, 145
hire, of, 160-161
immoral contracts, 133
impossibility of performance, 141-142
innocent misrepresentation, 137
legal relations, 132
legality, 133-135
limitation on bringing action, 146, 151
mental patients and, {31
minors and, 94, 129~131
misrepresentation, 137-138
mistake and, }35-137
necessaries, for, 130
negligent misrepresentation, 138

Contract—coni. :
offer, 120-123 i
by postal services, 125-126 ‘
revocation, 125, 126
termination, 124-125
oral, 145
pertormance, 140 . #
persons of unsound mind, 97
rescission. 144
restraint of trade. in, 134-135
coniract of employment, 134
sale of business, 134-135
solus agreements, 135
sale of business, 134-135
sale of land, 145-146
services, for, 161
contracl of employment distinguished,
171
solus agreements, 135
specific performance, 74, 144
transfer of goods, for, 160
unconscionable bargains, 137
undue influence, 139
unfair contracts, 164-163
voidable, 130-131
writing requirement, 145
Contract of employment
contract for services distinguished, 171
disability discrimination, 178-179
duties of employee
duties of employer, 172-174
form of, 172
generally, 134, 171
harassment, 179
nature of, 171-172
race discrimination, 178
sex discrimination, 177-178
termination of employment
maternity rights, 177
with notice, 174-175
redundancy, 176-177
unfair dismissal, 175-176
without notice. 175
Contributory negligence, 187-188
Coroners® courts, 58
Corporations
capacity, 132
contracts of, 132
corporation aggregaie, 98
corporation sole, 98
creation of, 98-49
effect of incorporation, 99-100
legal personality. 98—100
Council of Tribunals, 60
County courts
arbitration, 48
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County courls—cont.
constitation, 47
generally, 41
jurisdiction, 41-42
small claims procedure, 41, 47, 60
stare decisis, 13
Court of Appeal
civil division, 38
stare decisis, 12-13
criminal division, 49-50
stare decisis, 13
obiter dicia, 14
Court of Assize, 7
Court of Common Pleas, 7
Court of Exchequer, 7
Court of Justice of the European
Communities, 30-31, 58-59, 115
Court of petty sessions, 53
Courts, 37-59
Courts of Exchequer Chamber, 7-8
Credit. See Consumer law
Crime
absolute liability, 213
actual bodily harm, 217
acius reus, 214
arrest. See Arrest
arrestable offences, 212, 227
serious, 227
assault, 216
battery, 216-217
causing death by reckless driving, 216
children and, 93
classification of offences. 211-212
conspiracy 10 commit, 108
contracts to commit, 133
criminal damage, 224
definitions, 211
elements of, 212-214
general defences
automatism, 231
duress, 232-233
generally, 230
insanity, 230-231
intoxication, 231-232
mistake, 231
necessity, 232
grievous bodily harm, 217
psychiatric injury, 218
**hybrid" offences, 212
indecent assault, 218
indiclable offences, 211-212
infanticide, 216
manslaughter, 215-216
mens rec, 213, 230-231
misleading irade descriptions, 225
murder. Ses Murder

L VP (R

Crime—conr.
non-arrestable offences. 212
offences against the person, 214-218
statutory, 217-218
offences against property, 218-225
persons of unsound mind, 97
police
assaults on, 228
complaints against, 228
powers of arrest. See Arrest
public nuisance, 194
rape, 218
sanctions. See Criminal sanctions
serious arresiable offences, 227
strict liability, 213
suicide, 216
summary offences, 212
thefi. See Theflt
unlawful honicide, 214-216
wounding with intent, 217
wounding without intent, 217-218
Criminal courts, 49-56
appeals, 56
“discount™ on sentence, 69
Criminal damage, 53, 224
Criminal law, 4, 211-248
See also Crime
Criminal sanctions
absolute discharge, 70
attendance centres, 54, 73
communily sentences. See Community
sentences
compensation, 74
conditional discharge, 70
fines, 71
generally, 69
imprisonment. See Imprisonment
life sentence, 70, 215, 218
mandatory, 70, 21§
mandatory custodial sentences, 218
manslavghter, 215
ininimum sentence, 218
rape. 218
rehabilitation of offenders, 74
sentencing principles, 69
suspended scnience, 70
theft, 218
young offenders. See Young offenders
Crown
lepal personality, 97-98
no action against, 207
Crown Court
constifution
circuir judges, 51
judges of the High Coun, 51
justices of the peace, 51-52
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Crown Court—conr.
recorders, 51
distribution of business, 52-53
jurisdiction, 50-51
Crown Prosecution Service, 63
Curfew order, 72
Curia Regis, 6
Custom, 32-33

Damages
aggravated, 74
birth of healthy child, 133-134
breach of contract, 143
defamation, 202
generally, 74
liquidated, 143
nominal, 74
nuisance, 196
substantial, 74
tort, 181, 196
Death
presumption of, 239
Deception
obtaining services by, 223
Defamation
damages, 202
defences
absolute privilege, 200-201
apology, 201
fair comment, 200
Jjustification, 200
qualified privilege, 201
definition, 198
generally, 106, 198
innuendo, 199
libel, 87, 106, 159
lowering reputation, 198-199
malice and, 182
publication, 198
remedies, 202
slander, 106, 200
Delegated legislation
bye-laws, 28-29
conirol of, 29
meaning, 28
Ministers of the Crown, 28
need for, 28
Orders in Council, 28
power to make, 28-29
publication, 29
ultra vires, 29
Demonstrations, 108-109

Diminished responsibility, 214, 231
Director of Public Prosecutions, 62

Disability discrimination
in employment, 178-17%

Divorce

aduliery, 244

behaviour, 244

decree absolule, 245

decree nisi, 244

desertion, 244

Family Law Act 1996, 245-246

generally, 243-244

living apart for five years, 244

living apart for two years, 244

maintenance, 246-248

“no fault™, 246

“postal divorce™, 245

undefended, 245

will revoked by, 256

See also Judicial separation
Doli incapax, 93
Domestic tribunals, 5960
Driving

children and, 95
Drunks

contracts of, 131

See also Intoxication
Duress

defence of, 232-233

murder and, 215, 232-233
Puty solicitor schemes, 78

Ecclesiastical courts
appeals from, 57
Ejusdem generis rule, 27
Employment contract. See Contract of
employment
Employment Tribunals, 59
Engagement to marry, 237
Entry and search, 228
Equity, 8-9
European Community law
Commission, 30
Council of Ministers, 30
decisions, 31
directives, 31-32 :
European Court of Human Rights, 115
European Court of Justice, 30-31, 58-59,
115
European Parliament, 30
generally, 29-30
regulations, 3!
Examination technique, 265-267
Exclusion order, 71-72

False imprisonment, 191

Family Division, 4041
President of, 62

Family law, 6, 237-248

Family Law Act 1996, 245-246
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Films Injunction, 75

censorship, 106 breach of conmiract and, 144
Fines, 71 interlocutory, 75
Fireworks mandatory, 75

cluldren and, 96 nuisance and, 196197
Fraudulent misrepresentation, 137 prohibitory, 75
Freedom of association, 107-108 Injurious falsehood, 182 ; :
Freedom of meeting and procession, Insanity ]

108-109 M’Naghten Rules. 230, 231 g

Freedom of the person, 105 defence of, 23(-231 Q-"f

Freedom of speech, 106-107
Freedom to worship, 108

Gambling
children and, 96
Green Form Scheme, 75-76
Grievous bodily harm, 217
psychiairic injury, 218
Guardian ad litem, 95, 97
Guardianship order, 54
Habeas corpus, 39, 105, 111

Harassment
in employment, 179
High Court of Justice, 38-39
Chancery Division, 40
Family Division, 4041, 62
Queen’s Bench Division, 3940, 57
Horror comics
freedom of speech and,
107
Hospital order, 54
House of Lords
civil jurisdiction, 37
constitution, 37-38
criininal jurisdiction, 49
generally. 21, 37
stare decisis, 12
House ownership, 251-252
House purchase, 252
Human rights, 15

INegality

defence to rort, as, 207
Iegitimate children, 94
Immoral contracts, 133
Imprisonment, 69-70

life sentence. 70, 215, 218

mandatory, 70, 218

purpose of, 69

release on licence, 70
Incorporation. See Corporations
Indecent assault, 218

Indecent photographs of children, 107

Indictable offences, 211-212
Infanticide. 216

Judicial officers, 61-62

imtoxication and, 231-232
mens rea and, 230-231]
Interuational conventions and courts, 114-115
Interpretation of statute
ejusdem generis rule, 27
express mention implying exclusion, 27
generally, 23
golden rule, 24
literal rule, 23
mischief rule, 24, 26
Intestacy, 259-261
llegitimacy and, 94
void marriage and, 95
See also Wills
Intoxication
defence of, 231-232
insanity and, 231-232
mens rea and, 231
See alse Drunks

Judicial Committee of the Privy Council,
57-5%

Judicial precedent, 11-12
Judicial separation, 245
mainienance. 246-248
Judiciary, 61-62
Jury
advantages of jury trial, 8687
disudvantages of jury trial, 87-88
disqualifications, 79
excusal of right”, 79
generally, 78-79
ineligibility, 79
“jury nobbling”, 88
lay assessors, 88
gualifications of jurors, 79, 86
verdicts. 86
young persons, 95
Justices of the peace, 51, 55

King's Bench, 7

Land
aggravated trespass, 110
contracts for sale, 145-146
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Land—cont.
freehold, 251
leasehold, 251-252
trust of, 259
Land Tribunals, 59
Law
divisions of, 4-6
growth of, 6-8
meaning, !4
sources of. See Sources of law
Law books, 33-34
Law officers, 62
Law Reports, 16-20
Lay assessors, B8
Legal aid and advice .
assistance by way of representation
(ABWOR), 76
civil court proceedings, 77
criminal court proceedings, 77-78
duty solicitor schemes, 78
generally, 75
Green Form Scheme, 75-76
low cost interview, 78
recovery of costs, 78
Legal Executives, 63
Lega)l personality, 93-103
bankrupts, 96-97
children, 93-96
corporations, 98-101
Crown, 97-98
nationality, 102-103
partnerships, [01-102
persons of unsound mind, 97
trade unions, 102
unincorporated associations, 101
Legal profession, 63-68
complaints against, 67
disadvantages of two professions, 68
no win, no fee, 68
single legal profession, 67
See afso Barristers; Legal Executives;
Solicitors
Legal textbooks, 33-34
Legislation
codification, 22-23
consolidation, 23
delegated. See Delegated legislation
generally, 20
interpretation. Sce Interpretation of statute
process of a statute, 20-22
Legitimate children, $3-94
of voidable marriage. 240
Legitimation of children, 94
Libel, 87, 106, 199
Sce also Defamation "
Life sentence, 70, 215, 218

Life sentence—cont.

mandatory, 70, 218
Limitation of actions, 146, 151, 206
Litigation

children and, 95

persons of unsound mind, 97
Local customs, 32-33
Lord Chancellor, 40, 51, 57, 61
Lord Chief Justice, 40, 50, 61

Magistrates’ court
appeals from, 56
appointment of magistrates, 55-56
civil jurisdiction, 55
conslilution, 55-56
court of petty sessions, 53
criminal jurisdiction, 53-54
generally, 53
stare decisis, 13
stipendiary magistrates, 55
transfer for trial procedure, 54
youth court, 54, 55
Maintenance, 246248
Malice, 181-182
conspiracy, 182
defamation, 182
injurious falschood, 182
nuisance, 182, 196
unreasonable interference, 196
Malice aforethought, 214
Malicious prosecution, 182
Mandamus, 7, 39, 60, 112
Mandatory custodial sentences, 218
Mandatory life sentence, 70, 218
Manslaughter, 215-216
Marriage
age of parties, 94-95, 238
bigamy, 238-239
cohabitation and, 237-23§
consent, 240
definition, 237
duties of husband and wife. 241-242
engagement, 237
formalities, 240-242
petition for nullity, 240
prohibited degrees, 238
transsexuals and, 237
valid, requirements of, 238-239
void, 95, 239
voidable, 239-240
will revoked by, 256
Master of the Rolls, 61
Maternity rights
dismissal, 177
Medical tribunals
appeals from, 57
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Meetings, 108-109
Mens rea, 213
insanity and, 230-231
intoxication, 231
Mental patients
contracts of, 131
See alse Persons of unsound mind
Minimum sentences, 213
Ministers
delegaicd legislation, 28
Minors. See Children
Misleading trade descriptions, 225
Misrepresentation
definition, 137
fraudulent, 137
generally, 137
innocent, 137
negligent, 138
Mistake
contracl and, 135-137
defence of, 23}
M*'Naghten Rules, 230, 231
Monarchy. Sce Crown
Mortgages, 252
Murder, 214-215
diminished responsibility, 214, 231
duress and, 215, 232-233
malice aforethought, 214
provocation, 214-215

National Insurance Tribunals, 59
National security
freedom of speech and, 106-107
Natignality
legal personality and, 102-103
Natural justice 112-113
Necessity
defence of, 206, 232
Negligence
breach of duty. 186
contributory negligence, 187188
damage suffered, 187
duty of care, 183~185
neighbour principle, 183-184
occupiers’, 188-190
proximity, 184
reasonable foreseeability, 184, 185
generally, 183
nervous shock, 185-186
occupiers’ liability, 188-190
res ipsa loguitur, 187
See also Tort
Negligent misrepresentation, |38
Nemo dat quod non habet rule, 163-164
Nemo judex in causa sua, 113
Nervous shock, 85186

“Next friend’, 95
No win, no fee, 68

Noise, 197

Nuisance
abatement, 197 !
damages, 196

delences. 197

injunctions, 196~-197

malice and, 182, 196

noise, 197

parties (o action, 196

private, 195

public, 194

remedies, [96-197

trespass distinguished, 195
unreasonable interference. 195-196

Obiter dicra, 14
QObscenity

freedom of speech and, 107
Occuptiers’ liability, 188—190
Ombudsman, 113-114
Orders in Council, 28

Parents
binding over for crimes of children, 54
liability for tonis of children, 198
parental authority, 191, 217
payment of fines/compensation, 54
quasi-parental authority, 191-192, 217
Partnerships
legal personality, 101-102
registered companies distinguished, 101-102
Passports
children and, 95
Persons of unsound mind
contract, 97
crime, 97
legal personality. 97
litigation, 97

tont, 97 ¥
See also Mental patients >
Plowden’s Reports, |6 i
Police *
arrest withoul warrant, 226~227 o
assaults on. 228 i

complaints againsi, 228

Precedents. Sce Binding and persuasive
precedents

Prerogative orders, 7, 60, 111-112

President of the Family Division of the High
Court, 62

Private law, 5-6

Private member’s bill, 22

Prize Court, 39

Probatien. 54, 71
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Processions, 108-109
Prohibited steps order, 243
Prohibition erder, 7. 39, 60. 112
Property

dehinition. 251

generally, 6

house ownership

freehold tand. 251
leasehold land, 251-252

house purchase. mortgage. 252

ownership, 251
Protection of rights and freedoms

by the courts, 111-113

by Parliament, 111
Provocation, 214-215
Psychiatric injury, 218
Public law, 4-5
Public life

contracts to corrupl. 133
Public order restrictions, 109-11!
Queen’s Bench Division, 3940

appeals from, 57

Race discrimination, in employmem. 178
Rape, 218
Rotio decidendi, 13, 14
Raves, 109-110
Reckless driving

causing death by. 216
Recorders, 51
Redundancy, 176-177
Registered companies, 1001-102
Rehabilitation of offenders, 74
Release on licence, 70
Remedies

meaning, 68

See also Civil remedies
Rent Tribunals, 59
Res ipsa loquitur, 187
Rescission of contract, 144
Rescue

consent and, 205
Residence order, 243
Restraint of trade. Se¢ Contract
Rights and duties of the individual, 105
Riot, 108
Robbery, 220

See aiso Theft
Royal Assent, 21-22
Rule of law, 12

Sale of business

contracts for, 134-135
Sale of gouds, See Consumer law
Sanclions

meaning. 68

Sanctions—-on.
See also Criminal sanctions
Search, 227-223%
Secure training order, 54, 73
Seizure, 228
Self-defence
assaull and bastery, 217
trespass. 192, 207
Sentences. S¢¢ Criminal sanctivns
Serious arrestahle offences, 227
Sex discrimination
in employment. [77-178
Sikhs, 108
Slander, 106, 200
See uise Defamation
Small claims procedure, 41. 47, 60
Smoking
children and. 96
Soldiers® wills, 254
Solicitor-General, 62
Solicitors, 63-65
rraining, 64-65
Solicitor’s letter, 75
Solus agreements, 135
Sources of law, 11-35
meaning, |1
subsidiary, 32-33
Sovereignty of Parliament, 20
Specific issue order, 243
Specific performance, 74, 144
Stare decisis
county courts, 13
Court of Appeal
civil division, 12-13
criminal division, 13
Divisional Counts of the High Court, 13
generally. 12
High Court. 13
House of Lords, 12
inferior courts. 13
magistrates” courts. 13
Stipendiary magistrates, 55
Stop and search, 227-228
Strict liability
criminal law, 213
lorl. 1%2-183
Strikes, 107-108
Succession. See Intestacy; Property; Wills
Suicide, 216
Summary offences, 53. 212
Summons, 226
Supply of goods. Se¢ Consumer law
Suspended sentence, 1)

Tattooing
children and. 96

Sy,
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Textbooks, 33-34
Theit
burglary, 220-223
definition, 218
dishonestly appropriates, 218-219
evasion of liability, 223

intention to permanently deprive, 219-220

making off without payment, 224
obtain services by deception, 223, 224
property, 219
punishment, 218
robbery, 220
Theft Act, 1978, 223-224
“Time Immemorial™, 33
Tobacco
children and, 96
Tort
children and, 94
contributory negligence, 187-188
defamation. See Defamation
general defences
act of God, 206
act of state, 207

consent {volenii non fit injuria), 204-205

rescue cases, 205
illegality, 207
inevitable accident, 205
lapse of time, 206
necessity, 206
self-defence, 207
statutory authority, 203
generally, 5. 181
malice, 181-182
negligence, See Negligence
nervous shock, 185-186
nuisance. See Nuisance
occupiers” liability, 188-190
parents’ lability for children, 198
persons of unsound mind, 97
strict liability, 182183
trespass. See Trespass
vicarious liability, 202-203
Trade descriptions
misleading, 225
Trade unions
freedom of association, 107-108
legal personality, 102
Trespass
generally, 190
nuisance distinguished, 195
self-defence, 192, 207
to chattels
generally, 192
uncollected goods, 193
wrongful interference with goods,
152-193

Trespass—cont.
to land, 109, 193
aggravated trespass, 110
defences, 193194
raves, 109
trespassory assemblies, 110
unauthorised camping, 110-111
to the person, 190-192
assault, 190-191
battery, 191
defences, 191-192
false imprisonment, 19]
See also Tort
Tribunals
administrative tribunals, 59
Council of Tribunals, 60
domestic tribunals, 5960
means of control, 60

Ultra vires, 29, 60, 132
Unauthorised camping, 110-111
Unconscionable bargains, 137
Unfair dismissal, 175-176

maternity rights, 177
Unincorporated associations

legal personality, 101
Unreasonable interference, 195-196

Vicarious liability, 202-203
Violent disorder, 103
Volenti non fit injuria, 204-205
See also Consent
Voting
bankrupts, 96
nationality and, 102
young persons, 95

Warrant, 226

Weekly Law Reports, 20

Welfarc law, 6

Wills
children and, 95
definition, 252
destruction of, 255
executors, 258-25¢
family provision, 256-257
forfeiture rule, 260-261
generaily, 6, 252-253
legacies, 257-258
personal representatives, 258-259
revocation, 255-256
soldiers’ wills, 254
specimen form of draft will, 261-262
survivorship clause, 254
valid, requirement of, 253-254
witnesses, 253-254
See also Intestacy
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Worship Young offenders, —cont.
freedom to, 108 community sentences, See Community
Wounding sentences

with intent, 217
without intent, 217-218
Writ system, 8

Year Books, 16
Young offenders, 71-72
attendance centre, 73

custodial sentences, 72-73

grave offences, detention for, 73

secure training order, 54, 73

young offenders institution, detention in, 54,
] 72-73
Youth court, 54, 55
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