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11. Peters, supran. 1, at 554-562.

12. See, e.g., T. Cottier/M. Oesch, International Trade Regulation: Law and Policy in the WTO, the European
Union and Switzerland. Cases, Materials and Comments (Berne/London: Stampfli Publishers Ltd/Cameron May),
at 346-381; W. J. Davey/J. Pauwelyn, MFN-Unconditionality: A Legal Analysis of the Concept in View of its
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C. Mavroidis (eds.), Regulatory Barriers and the Principle of Non-Discrimination in World Trade Law (Michigan:
The University of Michigan Press, 2000), 13.

13. WTO law is reprinted in: The Results of the Uruguay Round of the Multilateral Trade Negotiations: the Legal
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International Trade Law, 38 Journal of World Trade (2004), 1, at 2; M. Cremona, Neutrality or Discrimination?
The WTO, the EU and External Trade, in G. de Burca/J. Scott (eds.), The EU and the WTO: Legal and
Constitutional Issues (Oxford: Hart Publishing, 2001), 151, at 153-158.
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15. Heiskanen, supra n. 8, at 13; G. De Blirca, Unpacking the Concept of Discrimination in EC and International
Trade Law, in C. Barnard/J. Scott (eds.), The Law of the Single European Market, Unpacking the Premises
(Oxford: Hart Publishing, 2002), 181.
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19. ECJC-292/97, Karlsson, ECR 2000 I-2737, para. 45.
20. See T. Cottier/P. Mavroidis (eds.), Regulatory Barriers and the Principle of Non-Discrimination in World
Trade Law: Past, Present, and Future (Ann Arbor, The University of Michigan Press, 2000).
21. Cf. DeBurca, supra n. 10, at 188-191; L. Ehring, De Facto Discrimination in WTO Law: National and Most-
Favored-Nation Treatment — or Equal Treatment?, 36 Journal of World Trade (2002), 921; F. Ortino, WTO
Jurisprudence on De Jure and De Facto Discrimination, in F. Ortino/E.-U. Petersmann(eds.), The WTO Dispute
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(eds.), Constitutionalism, Multilevel Trade Governance and Social Regulation (Oxford: Hart Publishing, 2nd ed.
forthcoming 2010), both with references to the growing body of literature; for the elationship between WTO law
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Scott (eds.), The EU and the WTO: Legal and Constitutional Issues (Oxford: Hart Publishing, 2001), 31; P.
Holmes, The WTO and the EU: Some Constitutional Comparisons, in G. de Burca/J. Scott (eds.), The EU and the
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26. Cf. EC — Protection of Trademarks and Geographical Indications for Agricultural Products and Foodstuffs,
Panel Report, adopted on 20 April 2005 (WT/DS174/R and WT/DS290/R); see W. Zdouc/M.Oesch, The
Jurisprudence of WTO Dispute Resolution (2004/2005), 15 SZIER (2005), 641, at 649-652.
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28. For discrimination & rebours in EU law, Barnard, supra n. 16, at 88-89; A. Epiney, Umgekehrte

Diskriminierungen: Zulassigkeit und Grenzen der discrimination a rebours nach europdischem

Gemeinschaftsrecht und nationalem Verfassungsrecht (Koln: Carl Heymanns Verlag KG, 1995); For

discrimination areboursin domestic law M. Oesch, Inlanderdiskriminierung, 145 ZBJV (2009), 787.

29. ECJ C-321/94 to C-324/91, Pistre, ECR 1997 1-2343.

30. ECJ C-292/97, Karlsson, ECR 2000 1-2737.
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31. ECJ43/75, Defrenne, ECR 1976 455.

32. ECJ C-450/93, Kalanke, ECR 1995 |-3051; ECJ C-409/95, Marschall, ECR 1997 |-6363.

33. US — Tax Treatment for ‘Foreign Sales Corporations’, Appellate Body Report, adopted on 20 March 2000
(WT/DS108/AB/R).

34. J. H. Jackson, Status of Treaties in Domestic Legal Systems: A Policy Analysis, in J. H. Jackson, The
Jurisprudence of GATT & the WTO (Cambridge:Cambridge University Press, 2000), 328; M. Bronckers, The
Relationship of the EC Courts with other International Tribunals: Non-Committal, Respectful or Submissive?, 44
CMLR (2007), 601; Cottier/Oesch, supra n. 7, at 197-232.1

35. Cottier/Oesch, supra n. 7, at 218.
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36. EJC C-120/78, Rewe-Zentral AG v. Bundesmonopolverwaltung fiir Branntwein, ECR 1979 649.

37. See, e.g., Article 2(1) of the Swiss Internal Market Act of 1995 (SR 943.02), codifying the Cassis-de-Dijon
principle for goods and services for intercantonal market access purposes. Moreover, Switzerland, a non-Member
of the EU, unilaterally adopted the principle of equivalence of technical standards vis-a-vis the EU and its Member
States, cf. Article 16a of the Technical Barriers to Trade Act (SR 946.51); T. Cottier/M. Oesch, Switzerland, in G.
Anderson (ed.), Internal Markets and Multilevel Governance: The Experience of the European Union, Australia,
Canada, Switzerland and the United States (Oxford: Oxford University Press, forthcoming 2011).

38. See, for the principle of reciprocity in negotiating commercial treaties, Oesch, supra n. 5, para. 8.
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39. S. Brown-Shafii, Promoting Good Governance, Development and Accountability: Implementation and the
WTO (Basingstoke: Palgrave Macmillan, 2011).

40. See, for the concept of likeness in WTO law, W.-M. Choi, Like Products in International Trade Law:
Towards a Consistent GATT/WTO Jurisprudence (Oxford: Oxford University Press, 2003); T. Cottier/P.
Mavroidis (eds.), Regulatory Barriers and the Principle of Non-Discrimination in World Trade Law: Past,
Present, and Future (Ann Arbor, The University of Michigan Press, 2000); Cottier/Oesch,

supra n. 7, at 389-411; N. Diebold, Non-Discrimination in International Trade in Services: ‘Likeness’ in
WTO/GATS (Cambridge: Cambridge University Press, 2010).
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41. ECJ C-184/99, Grelczyk, ECR 2001 1-6193.

42. ECJC-127/08, Metock, ECR 2008 1-6241.

43. Cf. T. Cottier/J. Pauwelyn/E. Biirgi Bonanomi (eds.), Human Rights and International Trade (Oxford: Oxford
University Press, 2005); A. Lang, Re-Thinking Trade and Human Rights, 15 Tulane Journal of International and
Comparative Law (2007), 335; G. Marceau, WTO Dispute Settlement and Human Rights, 13 European Journal of
International Law (2002), 753; E.-U. Petersmann, Human Rights and International Economic Law in the 21st
Century: The Need to Clarify Their Interrelationships, 4 Journal of International Economic Law (2001), 3; E.-U.
Petersmann, Trade and Human Rights I, in P. F. JMacrory/A. E. Appleton/M. G. Plummer (eds.), The World
Trade Organization: Legal, Economic and Political Analysis, Vol. Il (New York: Springer, 2005), 623; T. Cottier,
Handel und Menschenrechte: Humanisierung des WTO-Rechts?, in T. Giegerich/A. Proelss (eds.), Internationales
Wirtschafts- und Finanzrecht in der Krise (Berlin: Duncker & Humblot, forthcoming 2011), with further
references.

44, LA Resolution 5/2008 on Human Rights and International Trade Law.

45. See, for commentaries on the relevant provisions, e.g., R. Wolfrum, N. Wenzel, P.-T. Stoll/L. Strack, N.Matz-
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Lick, S. Reyes-Knoche/K. Arend (commenting on the various lit. of Article XX), Article XX GATT, in R.
Wolfrum/P.-T. Stoll/H. P. Hestermeyer (eds.), WTO — Trade in Goods (Leiden: Martinus Nijhoff Publishers,
2011); A. Tevini, Article XXIV GATT, in R. Wolfrum/P.-T. Stoll/H. P. estermeyer (eds.), WTO — Trade in Goods
(Leiden: Martinus Nijhoff Publishers, 2011); T. Cottier/M.Molinuevo, Article V GATS, in R. Wolfrun/P.-T.
Stoll/C. Feindugle (eds.), WTO — Trade in Services (Leiden: Martinus Nijhoff Publishers, 2008); T. Cottier/P.
Delimatsis/N. Diebold, Article XIV GATS, in R. Wolfrum/P.-T. Stoll/C. Feindugle (eds.), WTO — Trade in Services
(Leiden: Martinus Nijhoff Publishers,2008); T. Cottier, The Agreement on Trade-Related Aspects of Intellectual
Property Rights, in P. F. J. Macrory/A. E. Appleton/M. G. Plummer (eds.), The World Trade Organization: Legal,
Economic and Political Analysis, Vol. | (New Y ork: Springer, 2005), 1041, at 1067-1069.

46. See United States — Measures Affecting the Cross-Border Supply of Gambling and Betting Services, Appellate
Body Report, adopted 20 April 2005 (WT/DS285/AB/R); Brazil — Measures Affecting Imports of Retreaded Tyres,
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Appellate Body Report, adopted on 17 December 2007 (WT/DS332/AB/R).

47. ECJ 34/79, Henn & Darby, ECR 1979 3795; United States — Standards for Reformulated and Conventional
Gasoline, Appellate Body Report, adopted on 20 May 1996 (WT/DS2/AB/R).

48. United States — Import Prohibition of Certain Shrimp and Shrimp Products, Appellate Body Report, adopted
on 6 November 1998 (WT/DS58/AB/R); see M. Oesch, ‘US — Shrimp Case’, in Max Planck Encyclopedia of
Public International Law (Oxford: Oxford University Press, 2009), para. 9.

49. EJC C-120/78, Rewe-Zentral AG v. Bundesmonopolverwaltung fir Branntwein, ECR 1979 649; see, for alist
of such compelling public interests, Barnard, supra n. 16, at 166-171.

50. See, for the concept of likenessin WTO law, the references cited supra n. 34.

51. China - Measures Affecting Trading Rights and Distribution Services for Certain Publications and
Audiovisual Entertainment Products, Appellate Body Report, adopted on 19 January 2010 (WT/DS363/AB/R).
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52. Cf. M. Oesch, The Jurisprudence of WTO Dispute Resolution (2010), 21 SZIER (forthcoming 2010).

53. See J. Kurtz, The Merits and Limits of Comparativism: National Treatment in International Investment Law
and the WTO, in S. W. Schill (ed.), International Investment Law and Comparative Law (Oxford: Oxford
University Press, 2010), 243.

54. Cottier/Oesch, supran. 7, at 74.

55. M. G. Desta, The Law of International Trade in Agricultural Products (The Hague: Kluwer Law
International, 2002); Cottier/Oesch, supra n. 7, at 712-731

56. T. Cottier, Cosmopolitan Values in International Economic Law: Myths and Realities, in B. Sitter-Liver (ed.),
Universality: From Theory to Practice (Fribourg: Academic Press Fribourg, 2009), 33, at 42-44.
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57. Cf. ECJC-383/01, De Danske Bilimportérer, ECR 2003 1-6065.

58. ECJ193/85, Cooperativa Co-Frutta, ECR 1987 2085.

59. ECJC-78/90 to C-83/90, Compagnie Commerciale de I’Ouest, ECR 1992 |-1847; ECJ C-17/91, Lornoy, ECR
1992 1-6523; ECJ C-375/95, Commission v. Hellenic Republic, ECR 1997 1-5981.

60. See, for the concept of likenessin WTO law, the references cited supra n. 34.

61. The ‘aims-and-effect’ test was first applied in the GATT 1947 Panel Report on US — Measures Affecting
Alcoholic and Malt Beverages, adopted on 19 June 1992 (DS23/R) and further developed in the GATT 1947 Panel
Report on US — Taxes on Automobiles, not adopted (DS3LU/R). In Japan — Taxes on Alcoholic Beverages,
Appellate Body Report, adopted on 1 November 1996 (WT/DS8/AB/R,WT/DS10/AB/R, WT/DS11/AB/R), the
Appellate Body explicitly rejected the *aims-and-effect’ test.

62. Cf. Report of the Working Party, Border Tax Adjustments, adopted on 2 December 1970 (BISD 18597,
1972), for criteria to define permissible internal tax adjustments applicable to like products crossing national

borders.
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63. See, for the interpretation and application of the term ‘a charge equivalent to an internal tax’ pursuant to
Article 11(2) GATT India — Additional and Extra-Additional Duties on Imports from the United States, Appellate
Body Report, adopted on 17 November 2008 (WT/DS360/AB/R); M. Oesch, The Jurisprudence of WTO Dispute
Resolution (2008),18 SZIER (2008), 387, at 388-393.
64. See, for determining whether two products are in competition pursuant to Article 110(2) TFEU, ECJ C-
170/78, Commission v. United Kingdom (British Wine and Beer), ECR 1980 417; ECJ C-167/05, Commission v.
Sweden (Swedish Wine and Beer), ECR 2008 2127.
65. See, for the principle of ‘fiscal autonomy’ or ‘fiscal sovereignty’ in EU law, ECJ 243/84, Johnnie Walker,
ECR 1986 875; Barnard, supra n. 16, at 52-53.
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cf. EC — Measures Concerning Meat and Meat Products (Hormones), Appellate Body Report, adopted on 13
February 1998 (WT/26/AB/R, WT/DS48/AB/R); EC — Measures Affecting Ashestos and Ashestos-Containing
Products, Appellate Body Report, adopted on 5 April 2001 (WT/DS135/AB/R); EC — Measures Affecting the
Approval and Marketing of Biotech Products, adopted on 2 November 2006 (WT/DS291/R, WT/DS292/R,
WT/DS293/R).
68. EC — Measures Affecting Asbestos and Asbestos-Containing Products, Appellate Body Report, adopted on 5
April 2001 (WT/DS135/AB/R); Brazil - Measures Affecting Imports of Retreaded Tyres, Appellate Body Report,
adopted on 17 December 2007, WT/DS332/AB/R; see, for the concept of likeness in WTO law, the references
cited supra n. 34; for the rejection of the ‘aims-and-effect’ test supra n. 55.
69. United States — Standards for Reformulated and Conventional Gasoline, Appellate Body Report, adopted on
20 May 1996 (WT/DS2/AB/R); United States — Measures Affecting the Cross-Border Supply of Gambling and
Betting Services, Appellate Body Report, adopted 20 April 2005 (WT/DS285/AB/R); United States — Import
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Prohibition of Certain Shrimp and Shrimp Products, Appellate Body Report, adopted on 6 November 1998
(WT/DS58/AB/R).

Vs lesd o LY Slsls joome e sl Sy wlse sboml epslej lpe aiile 70
71. United States — Measures Affecting the Cross-Border Supply of Gambling and Betting Services, Appellate
Body Report, adopted 20 April 2005 (WT/DS285/AB/R); P. Delimatsis, Determining the Necessity of Domestic
Regulations in Services: The Best is Yet to Come, 19 European Journal of International Law (2008), 365; W.
Zdouc/M. Oesch, The Jurisprudence of WTO Dispute Resolution (2004/2005), 15 SZIER (2005), 641, at 648.
72. Brazil - Measures Affecting Imports of Retreaded Tyres, Appellate Body Report, adopted on 17 December
2007 (WT/DS332/AB/R), para. 210.
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74. ECJ8/74, Dassonville, ECR 1974 837.

75. ECJ C-267/91 and C-268/91, Keck, ECR 1993 1-609.

76. the ‘compelling interest test’ was developed in EJC C-120/78, Rewe- Zentral AG v. undesmonopolverwaltung fiir
Branntwein, ECR 1979 649 (Cassis de Dijon).

77. ECJ C-405/98, Gourmet, ECR 2001 |-1795.

78. ECJ C-108/09, Ker-Optika, judgment of 2 December 2010, not yet published.

79. EJC C-120/78, Rewe-Zentral AG v. Bundesmonopolverwaltung fiir Branntwein, ECR 1979 649.

80. Cf. ECJ C-55/94, Gebhard, ECR 1995 1-4165.

81. Cf. ECJ 205/84, Versicherungen, ECR 1986 3755; ECJ 107/63, Klopp, ECR 1984 2971; ECJ C-212/97,
Centros, ECR 1999 |-1459; ECJ C-208/00, Uberseering, ECR 2002 -9919.
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82. S. Charnovitz, The law of environmental “ppms” in the WTO: Debunking the myth of illegality, 27 Yale Law
Journal (2002), 59; R. Howse/D.Regan, The Product/Process Distinction — An lllusory Basis for Disciplining
“Unilateralism™ in Trade Policy, 11 Journal of International Economic Law (2000), 249; R. E. Hudec, The
Product-Process Doctrine in GATT/WTO Jurisprudence, in M. Bronckers/R. Quick (eds.), New Directions in
International Economic Law, Essays in Honor of J.H. Jackson (The Hague: Kluwer Law International, 2000),
187; L. Bartels, Article XX of GATT and the problem of extraterritorial jurisdiction. The case of trade measures
for the protection of human rights, 36 Journal of World Trade (2002), 353.
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84. US — Restrictions on Imports of Tuna (Tuna I), Panel Report, not adopted (DS21/R, BISD 395/271993).
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85. United States — Import Prohibition of Certain Shrimp and Shrimp Products, Appellate Body Report, adopted
on 6 November 1998 (WT/DS58/AB/R).

o slass il g lio 6o e e 5> 698 5l odlizal Jio olyica 8O
87. ECJ 140/79, Chemical Farmaceutici SpA v DAF SpA, ECR 1981 1, para. 14; the Court made reference to a
series of earlier cases: ECJ 127/75, Bobie, ECR 1976, 1079; ECJ 148/77, Hansen, ECR 1978 1787; ECJ 21/79,
Commission v. Italy, ECR 1980 1.
88. Cf. ECJ 6/81, Beele, ECR 1982 707; ECJ C-213/96, Outokumpu Oy, ECR 1998 |-1777; ECJ C-221/06,

Stadtgemeinde Frohnleiten, ECR 2007 1-9643; see, for an overview on the pertinent case law, G. Davies, Process
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and Production Method-Based Trade Restrictions in the EU, in C. Barnard (ed.), Cambridge Yearbook of

European Legal Studies 2007-2008 (Oxford: Hart Publishing, 2008), 69.

89. ECJ C-379/98, PreussenElektra, ECR 2001 1-2099; see, for a critical account of this judgment, G. V. Calster,

Procurement and the World Trade Organization: purchase power or pester power?, in T. Cottier/O. Nartova/S. Z.

Bigdeli (eds.), International Trade Regulation and the Mitigation of Climate Change (Cambridge: Cambridge

University Press, 2009), 351, at 362-364, arguing that the Court did not apply an appropriate proportionality test.
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91. 1d., para. 73.

92. EJC C-132/03, Federconsumatori, ECR 2005 |-4167; this case, however, concerned an EU regulation. It did

not turn on atrade restrictive measure imposed by a Member State; see Davies, supra n. 77.

93. Directive 2004/18/EC on the Coordination of Procedures for the Award of Public Works Contracts, Public

Supply Contracts and Public Service Contracts; Davies, supra n. 77.

94. Davies, supra n. 76.
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95. Cf. T. Cottier/P. C. Mavroidis (eds.), State Trading in the Twenty-First Century (Ann Arbor: The University
of Michigan Press, 1998).

96. See, for a rare dispute under Article XVII GATT, Canada — Measures Relating to Exports of Wheat and
Treatment of Import Grain, Appellate Body Report, adopted on 27 September 2004 (WT/DS276/AB/R); W.
Zdouc/M. Oesch, The Jurisprudence of WTO Dispute Resolution (2004/2005), 15 SZIER (2005), 641, at 644-646.
97. B. Mathew, The WTO Agreements on Telecommunications (Bern: Peter Lang, 2003); T. F. Fischer, Die
Entbiindelung der letzten Meile in der Schweiz im Lichte des GATS (Bern: Peter Lang, 2004).
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98. Cf. Canada — Patent Protection of Pharmaceutical Products, Appellate Body Report, adopted 7 April 2000
(WT/DS114/ABIR), concerning Article 30 TRIPS Agreement; Ministerial Conference, Doha Declaration on the
TRIPS Agreement and Public Health, adopted on 14 November 2001 (WT/MIN(01)/DEC/2); General Council,
Amendment of the TRIPS Agreement. Decision of the General Council of 6 December 2005 (WT/L/641); F.Abbott
IT. Cottier/F. Gurry, International Intellectual Property in an Integrated World Economy (Austin: Wolters
Kluwer, 2007); P. Van den Bossche, The Law and Policy of the World Trade Organization. Text, Cases and
Materials (Cambridge: Cambridge University Press, 2nd ed. 2008), at 786-792.
99. ECJ C-320/91, Corbeau, ECR 1993 1-2533; ECJ C-475/99, Ambulanz Gléckner, ECR 2001 1-8089; see also
ECJ C-179/90, Porto di Genova, ECR 1991 [-5889.
100. ECJ 56/64 and 58/64, Grundig v. Consten, ECR 1966 322; ECJ C-468/06 to C-478/06, GlaxoSmith-Kline,
ECR 2008 I-7139.
101. ECJ C-241/91 and C-242/91, Magill, ECR 1995 |-743.
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103. EC - Protection of Trademarks and Geographical Indications for Agricultural Products and Foodstuffs,
Panel Report, adopted on 20 April 2005 (WT/DS290/R).
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104. See, eg., China's Protocol of Accession, Decision of the Ministerial Conference of 10 November 2001
(WT/L/432); China — Measures Affecting Trading Rights and Distribution Services for Certain Publications and
Audiovisual Entertainment Products, Appellate Body Report, adopted on 19 January 2010 (WT/DS363/AB/R).
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