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Pradel (Jean) ,"Vers des Principes directeurs communs aux
diverses Procédures Pénales européennes”, in Mélanges offerts a
Georges Levasseur, Droit Pénal, Droit européen, Ed. Litec,
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4 6. 1147: Le débiteur est condamné, s'il y a lieu , au payment de dommages
et interét, soi a raison de ' in exécution de I'obligation, soit & raison du retard
dans l'exécution, toutes les fois qu'il ne justifie pas que l'in exécution
provient d'une cause étrangére qui ne peut lui étre imputeé, encore qu'il n'y ait
aucune mauvaise foi de sa part .
1148: Il n'y a licu 4 aucuns dommages ct intéréts lorsque, parsuite d'une force
majeure ou d'un cas fortuit, le débiteur a &t€ empéché de donner ou de faire ce
a quoi il était obligé, ou a fait ce qui lui étail interdit.

R IO WP BNV TRRE FRRY SN It P
1147: “The debter is condemned, where appropriate, to the payment of
domages, either on account of the non - performance of the obligation or on
account of delay in its performance when ever he does not show that the non -
performance is due to an external cause which can not be imputed to him ,
even if there is no bad faith on his part".
1148:"There is no occasion for damages where, in consequence of force
majeure or (doing unexpected) accident the debtor has been prevented form
conveying or what to which he was obliged or has done what he was debarred
from doing.
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2. Applicable
law

3. Recognition
and
enforcement of
foreign .
decisions

Art. 198

This Code shall determine the law applicable to actions or petitions
which are pending before the judicial or administrative authoritics of the
first instance on the effective daite of this Code.

Art, 199

Petitions for the recognition or enforcement of foreign decisions which
are pending on the effective date of this Code shall be governed by the
provisions of this Code concerning the conditions for the recognition
and enforcement of foreign decisions.

Section 3: Referendum and Effective Date

Art. 200
! This Code is subiect to an optional referendum.
2 The Federal Council shall fix the effective date of this Code.

Y\¥
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X1. Deposit and
centificate of
cnforecability

X11. Foreign
arbitral awards

1. Non-
retroacuyve
IT. Transitory

law
1. Junsdiction

Art. 193

! Each party may deposit at its own expense a copy of the award with the
Swiss court at the seat of the arbitral tribunai.

2 The Swiss court shall certify at the request of a party that the award is
enforceable.
3 At the request of a party, the arbitral tribunal shall certify that the

award was rendered in conformity with the provisions of this Code; such
a certificate is equivalent to a deposit with the Court.

Art. 194

The recognition and enforcement of foreign arbitral awards shall be
governed by the New York Convention of June 10, 1958" on the
Recognition and Enforcement of Foreign Arbitral Awards.

Chapter 13: Concluding Provisions

Section 1: Repeal and Amendment of Federal Law Currently in
Force

Art. 195

The repeal and amendment of federal law currently in force are set forth
in the annex; the annex forms an integral part of this Code.

Section 2: Transitional Provisions

Art. 196

' Facts or legal transactions that occurred and produced all their effects
before the effective date of this Code shall be governed by the former law.

2 Facts or legal transactions that occurred before the effective date of
this Code, but which continue Lo produce legal effects, shall be subject
to the former law for the period prior to the effective date. Upon the
effective date of this Code, their effects for the subsequens period shall
be governed by the new law.

Art. 197

! The Swiss judicial or adminstrative authoritles before which actions
or petitions were brought prior to the effective date of this Code shall
continue to have jurisdiction even if their jurisdiction is no longer
eslablished under this Code.

? Actions or petitions dismissed by Swits judicial or administrative
authorities for lack of jurisdiction prior to the effective date of this Code
may be refiled afler the eficctive date if jurisdiction of a Swiss authority
1s established by this Code and the legal claim can still be brought.

"SR 0.277.12



Art. 190

Ix. l-‘iinuln}. ! The award shall be finitl when communicated.
lll!‘lt‘it‘;t\cr.ll rue 2 1L can be attacked only:
a. I a sole arbitrator was designated irregularly or the arbitral
tribunal wus constituted irregularly:
b. 17 the arbitral tribunal erroneously held that it had or did not have
Jurisdiction:
A0 the arbitral tribunal ruled on matters beyond the claims
submitted 101t or il lailed to rule on one of the claims;
Jd. I the cquality of the partics or their right 10 be heard in an
adversarial proceeding was not respected:
¢. If the award is incompatible with Swiss public policy.

“

* An inteslocutory award may only be appealed on the grounds stated
in puragraph 2, letiers a and b: the time himit for lodging an appeal shall
commence when the interlocutory award is communicated.

Art. 191

2 Court ol I Anappeal may be taken only Lo the S\‘[iss Federal Supreme Court. The
appeal procedure shall be subject to the provisions of the Federal Statute on the
Organization of the Judiciaryv' regarding appeals in constitutional
nuitiers.
I The porties may agree. however. that instead of the Swiss Federal
Supreme Court. the court at the seat of the arbitral tribunal shall issuce
a final ruling. The cantons shall designate a sole court for this purposc.

Art. 192

NoWaner "1t neither party has o domicile. a place of habitual residence. or a place
L APpe of business in Switzerlund. they may., by an express declaration in the
arbitration agreement or in a subsequent writien agreement. exclude all
appeitls against the award of the arbitral ribunal. They may also exclude
an appeal anly on one or several of the grounds enumerated in Article
190, paragraph 2.

2If the partics have excluded all appeals against the award and
enforcement of the award is sought in Switzerland. the New York

Convention of June 10. 1958 on the Recognilion and Enforcement of

Foreign Arbitral Awurds shall apply by analogy.

SR 173114
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3. Taking of
evidence

4. Further
assistance by
the judpe

VIL. Jurisdic-
ton

2. Parual award

1 Arbiral
a

Art. 184
! The arbitral tribunal itself shall take evidence.

1 If the assistance of the judicial authorities of the State is needed to take
evidence, the arbitral tribunal or, with the consent of the arbitral
tribunal. a party may request the assistance of the judge at the seat of the
arbitral tribunal who shall apply his own law.

Art. 185

If further agsistance of the judicial authorities is required, the judge at the
seat of the arbitral tribunal shali have jurisdiction.

Art. 186

! The arbitral tribunal shall ruic on its own jurisdiction.

2 The objection of lack of jurisdiction must be raised prior to any defense
on the merits.

3 In general, the arbitral tribunal shall rule on its jurisdiction by means
of an interiocutory decision.

Ar. 187

! The arbitral tribunal shal} rule according 10 the law chosen by the
parties or, in the absence of such choice, according 1o the law with which
the action is most closely connected.

1 The parties may authorize the arbitral tribunal to rule according to

equity.

Art. 188
Unless the parties hayve agreed otherwise, the arbitral tribunal may
render partial awards.

Art."189

1 The arbitral award shall be rendered according to the procedure and
in the form agreed upon by the parties.

3 In the absence of such agreement. the award shal! be rendered bva
majority or. in tbe absence of such majority, by the chairman alone. The
award must be in writing, set forth the reasons on which 1t is based. and
be dated and signed. The signature of the chairman is sufficzent.



2, Challenge of
arbitrators

V. Pendency

V1. Procedure
1. Geaeral rule

2. Provisional
and
conscrvatory
orders

Art. 180

' An arbitrator may be challenged: ‘
a. 1fhe does not possess the qualifications agreed upon by the parties;
b. If there exist grounds for challenge in the rules of arbitration
adopted by the partics; or
¢. If the circumstances permit legitimate doubt about his indepen-
dence. :

2 A party may challenge an arbitrator whom he neminated or in whose
appointment he participated only on information discovered after the
appointment. The arbitral tribunal and the other party must be
informed immediately of the grounds for the challenge.

3 In the event of a dispute and if the parties have not agreed upon the
procedures for challenge, the judge at the seat of the arbitral tribunal
shall make the final decision.

Art. 181

The arbitration proceeding shall be pending from the moment one of the
parties files a claim before the sole arbitrator or the arbitrators
designated fu thc arbitration agreement or, in the absence of such
designation, if one of the parties institutes the procedure for the
appointment of the arbitral tribunal.

Art. 182

U The parties may directly or by reference to rules of arbitration regulate
the arbitral procedure; they may also subject the procedure to the
procedural law of their choice.

2 If the parties have not regulated the procedure, it shall be fixed, as
necessary, by the arbitral tribunal either directly or by reference to a law
or rules of arbitration.

3 Irrespective of the procedure chosen, the arbitral tribunal shall accord

equal treatment fo the parties and their right to be heard in an
adversarial procecding,.

Art. 183

! Unless the parties have agreed otherwise, the arbitral tribunal may
enter provisional or conservatory orders at the request of one party.
21f the party concerned does not comply voluntarily, the arbitral
tribunal may request the assistance of the judge with jurisdiction who
shall apply his own law.

3 The arbitral tribunal or the judge may make the entry of provisional or
conservatory orders subject to the receipt of appropriate security.

rY.



1. Scope of
application;
seat of the
arbitral tribunal

11, Arbitrability

111, Arbitration
agreement

EV. Arbitral
tribunal
1. Appointment

Y

Chapter 12: International Arbitration

Art. 176

! The provisions of this chapter shall apply to arbitrations if the seut of
the arbitral tribunal is in Switzerland and if at least one qf the parties at
the time the arbitration agreement was concluded was neither domiciled
nor habitually resident in Switzerland.

* The provisions of this chapter shall not apply if the parties ha.ve
excluded its application in writing and agreed to the e_xclu_swe
application of the cantonal rules of procedures concerning arbitration.
3 The arbitrators shall determine the seat of the arbitral tribunal if the
parties or the arbitration institution designatcd by them fail to do so.

Art. 177
L All pecuniary claims may be submitted to arbrtration.

2 If one parly to an arbitration agreement is a State or an enterprise
dominated by or an organization controlled by a State, it may not invoke
its own law 1o contest the arbitrability of a dispute or its capacity to be
subject to an arbitration.

Art. 178

! As to form, the arbitration agreement sha!l be valid if it is made in
writing, by telegram, tclex, telecopicr, or any other means of
communication that establishes the terms of the agreement by a text.

with the requirements of the law chosen by the /parties or the law
governing the object of the dispute and, in particul
to the principal contract, or with Swiss law.

2 As to substance, the arbitration agreement shall zzvalid if it complics
, the law applicable

3 The validity of an arbitration agreement may not be contested on the
grounds that the principal contract is invalid or that the arbitration
agreement concerns a dispute which has not yet arisen.

Art. 179

! The arbitrators shall be appointed, removed, or replaced in accordance
with the agreement of the parties.

? In the absence of such agreement, the judge at the scat of the arbitral
tribunal may be called upon; he shall apply the provisions of cantonal

law concerning the appointment, removal, or replacement of arbitrators
by analogy.

* If a judge is called upon to appoint an arbitrator, he must comply with
this request unlcss a summary examination demonstrates that no
arbitration agreement exists between the parties.



Y. Scheduke of
creditons

4. Distribution
a. Recognition
of the foreign
schedule of
creditors

b. Non-
recognition of
the foreign
schedule of
creditors

1V. Recognilion
of foreign
composition

- and similar
proceedings

Art. 172
' Only the following shail be included in the schedule of creditors:
a. The secured creditors as set forth under Article 219 of the Federal
Statute on the Prosecution for Debts and Bankruptcy'’: and
b. The first four classes of Swiss-domiciled unsecured creditors as set
forth in Article 219, paragraph 4, of the Federal Statute on the
Prosecution for Debts and Bankruptey.
2 Only those creditors set forth in paragraph 1 may bring an action to
contest the schedule of creditors provided for under Article 250 of the
Federal Statute on the Prosecution for Debts and Bankruptcy".

3 If a creditor has been partially paid it a foreign proceeding associated
with the bankruptcy, thé amount that he received shall be imputed, after
deduction of the costs incurred, as a paymeual received in the Swiss
procecding.

Art. 173

' After distribution to all creditors as set forth under Article 172,
paragraph 1, the remaining balance shall be remitted to the foreign
trustee in bankruptcy or to those creditors who are entitled thereto under
the foreign law.

2 The surplus may not be made available until the foreign schedule of
creditors has been recognized.

3 The Swiss court with jurisdiction (o recognize the foreign bankruptcy
decree shall also have jurisdiction to recognize the forcign schedule of
creditors. In particular, it shall examine whether the creditors domiciled
in Switzerland have been equitably included in the foreign schedule of
creditors. The creditors concerned shall be granted a hearing.

Art. 174

! If the foreign schedule of creditors cannot be recognized, any surplus
shall be distributed among the Swiss-domiciled creditors of the fifth class
as set forth in Article 219, paragraph 4, of the Federal Statute on the
Prosecution for Debts and Bankruptey”.

2 The same shall apply if the schedule of creditors is not filed for
recognition within the time period fixed by the judge.

Art, 175

A composition or a similar proceeding in a foreign jurisdiction shall be
recognized in Switzerland. Articles 166 to 170 shall be applicable by
analogy. The creditors domiciled in Switzerland shall be granted a
hearing.

"SR 281.1
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2. Prolective
measures

Publication

I11. Legal
consequences
1. In general

2. Action in
rescission

2 If there are assets in several places, the-court in which an application
was first filed shall have exclusive jurisdiction.

3 Claims of the bankrupt shall be deemed to be located at tne domicile
of the debtor of the bankrupt.

Art. 168

Upon filing of an application for the recognition of a bankruptcy decree
entered abroad, the court may, at the request of the applicant. order
protective measures under Articles 162 to 165 and 170 of the Federal
Statute on the Prosecution for Debts and Bankruptcy ',

Art. 169

! The decision recognizing the foreign bankruptcy decree shall be
published.

2 The decision shall be eommunicated to the Office for the Prosecution
for Debts, the Bankrupicy Office, the Registry of Real Estate. and the
Registry of Commerce at the place where the assets are located and. if
necessary, to the Federal Office of Intellectual Property. The same
.applies to the conclusion and the suspension of a bankruptcy proceeding
and to the revocation of a bankruptcy decree.

Art. 170

! With respect to the assets of the debtor located in Switzerland. the
recognition of a foreign bankrupicy decree shall have the effects of
bankruptcy as set forth under Swiss law unless otherwise provided in this
Code.

2 The time limits fixed by Swiss law shall commence to run with the
publication of the decision of recognition.

3 A creditors meeting shall not be held nor shali a creditors’ committee
be formed.

Art. 171

An action in rescission shall be governed by Articles 285 10 292
Federal Statute on the Prosecution fo t
be also brought by the foreign trust
creditors who has the right to do so.

of the
r Debts and Bankruptey may
¢ in bankrupicy or by one of the

SR 281.1



2. Company
debts

Art, 164

' A company registered in the Swiss Register of Commerce may be

~ deleted only if the petitioner credibly establishes that its creditors have

VIII. Foreign
decisions

I. Recognition

(L. Procedure
I. Jurisdietion

been paid or that their claims are se

. cured or that the creditors consent
to the deletion. . ’

? Claims against the company may be prosecuted in Switzerland as long
as its creditors have not been paid or secured.

Art. 165

! Foreign decisions concerning claims under company law shall be
recognized in Switzerland:

a. If they were rendered or are recognized in the State in which the
company has its registered office and the defendant was not
domiciled in Switzerland; or

b. If they were rendered in the State of domicile or at the place of
habitual residence of the defendant.

? Foreign decisions concerning claims relating to the public issuance of
equity and debt instruments by means of a prospectus, circular, or
similar publications shall be recognized in Switzerland if they were
rendered in the State in which the issuance of the equity or debt
instruments was made and the defendant was not domiciled in
Switzerland.

Chapter 11: Bankruptcy and Composition Agreements

Art. 166

! A foreign bankruptcy decree entered in the State of domicile of the
debtor shall be recognized in Switzerland upon application of the foreign
trustee in bankruptcy or one of the creditors:
a. If the decree is enforceable in the State where it was entered;
b. If there are no grounds for refusal under Article 27 of this Code;
and
c. Ifreciprocity is accorded in the State where the decree was entered.

2 If the debtor has a branch in Switzerland, the procedure provided for
under Article 50, paragraph 1, of the Federal Statute on the Prosecution
for Debts and Bankruptcy” is permissible until the schedule of creditors
under Article 172 of this Code becomes final.

Art. 167
1 An applicauon-for recognition of a foreign bankruptcy decree must be

filed with the court at the place where the assets are located in-

Switzerland. Article 29 is applicable by analogy.

VSR 281.1
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V. Swiss branch

of foreign
companies

VI. Transfer of
a company
from a foreign
counlry o
Switzerland

1. General rule

2. Determi-
native point in
time

Swilzerland to a
forcign couniry
1. General rule

Art. 160

‘1 A company which has its registered office abroad may have a branch
in Switzerland. The branch shall be governed by Swiss law.

2 Swisslaw shal_l govern the power to represent such branch. At least one
person authorized to represent the branch must be domiciled in
Switzerland and be registered in the Register of Commerce.

3 T.he Federal Council shall fix the requirements of the mandatory
registration in the Register of Commerce.

Art, 161

! A foreign company may, without liquidating and reincorporating,
submit itself to Swiss law if the governing foreign law so permits. The
company must satisfy the requirements fixed by the foreign law and must
be able to adopt one of the forms of organization of Swiss law.

_2 The Federal Council may authorize the submission to Swiss law even
if the requirements fixed by the foreign law are not met, particularly if
important Swiss interests are involved.

Art. 162

1 A company which, pursuant to Swiss law, is required to be registered
in the Register of Commerce shall be governed by Swiss law as soon as
it proves that its center of business activities has been transferred to
Switzerland and that it has adopted one of the forms of organization
under Swiss law.

2 A company which, pursuant to Swiss law, is not required to, be
registered in the Register of Commerce shall be governed by Swiss law
as soon as it has clearly chosen to be governed by Swiss law, has a
sufficient relationship with Switzerland, and adopts one of the forms of
organization under Swiss law.

3 Before it may be registered, a joint stock company must prove by
means of an auditor’s report from a firm of auditors duly authorized by
the Federal Council that its share capital is unimpaired according to
Swiss law.

Art, 163

1 A Swiss company may, without liquidating and reincorporating,
submit itself to a foreign law if it proves:
a. That it has satisfied the conditions fixed by Swiss law;
6. That it continues to exist under forcign law; and
¢. That, in a public notice announcing the proposed change in its
State of incorporation, it has requested its creditors to submit their
claims.

2 The provisions eoncerning protective measyres in the event of
international conflicts within the meaning of article 61 of the Federal
Statute of October 8, 19827 on Nationa! Economic Supply take
precedence.



IV. Special rules
1. Claims
arising from the
public issuance
of equity and
debt
mgtruments

2, Protection of
the name and
the style

3. Restriction
on the power lo
represent a
company

+. Liability for
[oreign
companies

a. The legal nature of the company:

b. The formation and dissolution;

¢ The legal capacitly and the capacity Lo act;
d. The name or the style;

e. The organization;

f. The internal relationships, in particular the relationship between
the company and its members;

2. The liability arising from the violation of eompany law;

h. The liability for the debts of the company;

i. The power to represent the company by the persons acting for it
pursuant Lo ils organization.

Art. 156

Claims arising from the public issuance of equity and debt instruments
by means of a prospectus, ejrcular, or similar publications shall be
governed by the law applicable to the company or that of the State in
which the issuance is made.

Art. 157

! The protection against infringement in Switzerland of the name or the
style of a company registered in the Swiss Register of Commerce shall be
governed by Swiss law.

2 In the absence of registration in the Swiss Register of Commerce, the
protection of the name or the style shall be governed by the law
applicable to unfair competition (Art. 136) or to infringement of
personal rights (Art. 132, 133 and .139).

Art. 158

A company may not invoke restrictions on the representative power of
a director, officer, or agent which is unknown under the law of the place
of business or habitual residence of the other party unless the other party
knew or should have known of the restrictions.

Ari. 159

If the business of a company formed under foreign ‘law is eonducted in
or from Swiizerland, the liability of the persons acting on behalf of the
company shall be governed by Swiss law.
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11. Jurisdiction
l. General rule

2. Liability for
foreign
companies

3. Protective
measures

T1E: Applicable

law
1. General rulc

2. Scope

Art. 151

! In disputes concerning company law, the Swiss courts at hc tegistered
office of the company shall have jurisdiction over actions against the
company, the stockholders or partners, or the persons liable under
company law.

2 The Swiss courts at the domicile or, in the absence of domicile, at the
place of habitual residence of the defendant shall also have jurisdiction

over actions against a stockholder or a partner or a person liable under
company law.

3 In addition, the Swiss courts at the place of public issuance of equity
and debt instruments shall have jurisdiction over an action in
responsibility related to the issuance. This jurisdiction cannot be
precluded by an agreement on venue.

Art. 152

The following courts shall have jurisdiction over actions brought against
a person liable under Article 159 or against the foreign company for
which that person acts:
a. The Swiss courts at the domicile or, in the absence of domicile, the
place of habitual residence ol the defendant; or )
b. The Swiss courts at the place where the company is managed in
fact.

Art. 153

Measures intended to protect property located in Switzerland of
companies which have their registered office abroad shalt be under the
jurisdiction of the Swiss judicial or administrative authorities at the’
place where the property to be protected is located.

Art. 154

1 Companies shall be governed by the law of the Sta.te in whi.ch they are
organized if they satisfy the publication or registration requirements of
that law or, if there are no such requirements, il they are organized

according to the law of that State.
2 A company which [ails to meet these conditions shall be governed by
the law of the State in which it is managed in fact.

Art. 155

Except as set forth in Articles 156 to 161, the law applicable to the
company shall govern in particular:



1V. Statute of
limitations and
exiinction of a
claim

I. Notions

Art. 148

! The law applicable to a claim shall govern the statute of limitations
applicable to it and its extinction.

2 In the case of extinction by set-off, the law applicable is that which
governs the claim to which the set-off is made.

3 Novation, release, and contracts of set-off shall be governed by the
provisions of this Code concerning the law applicable (0 contracts (Art.
116 et seq.).

Section 5: Foreign Decisions

Art. 149

! Foreign decisions relating to claims concerning the law of obligations
shall be reeognized in Switzerland:
a. If they were rendered in the State of domicile of the defendant; or
b. If they were rendered in the State of habitual residence of the
defendant and the claims relate to an activity conducted there.

% A foreign decision shall also be recognized

a. Ifadecision relating to a contractual obligation was rendered in the
State of performance and the defendant was not domiciled in
Switzerland;

b. If a decision relating to a claim concerning a consumer contract
was rendered at the domicile or place of habitual residence of the
consumer and the conditions set forth in Article 120, paragraph I,
are satisfied;

c. Ifadecision relating to a claim concerning an employment contract
was rendered at the place where the employee worked or at the
place where the business was conducted and the employee was not
domiciled in Switzerland;

d. If a decision relating to a claim resulting from the operation of a
business was rendered at the registered office of that business,

e. Ifadecision relating Lo unjust enrichment was rendered at the place
of the act or the resultant injury and the defendant was not
domiciled in Switzerland; or

f. Tf a decision relating to a tort was rendered at the place of the act
or the resultant injury and the defendant was not domiciled in
Switzerland.

Chapter 10: Company Law
Art-150

1 For purposes of this Lode, the term company shall include all
organized associations of persons and all organized associations of
property.

2 §imple partnerships which have not been organized shall be governed
by the provisions of this Code concerning contracts (Art. 116 et seq.).
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2. Recourse
between debtors

11. Transfer of a
claim

1. Assignment
by ¢ontract

2. Transfer by
aperation uf
law

1. Currency

Art. 144

t A debtor has a right of recourse against a co-debtor, directly or by
subrogation, only to the extent permitted under the laws governing their
debts to the creditor.

 The exercise of the right of recourse against a co-debtor shall be
governed by the law applicable to the debt between that debtor and the
creditor. Questions exclusively concerning the refationship between the
creditor ang the claimant debtor shall be governed by the law applicable
to Lhe debt between them.

3 The right of an institution performing public duties to seck recourse
shall be delermined by the law applicable to that institution. For the
admissibility and exercise of the right of recourse, paragraphs 1 and 2 are
applicable.

Art. 145

! The contractual assignment of a claim shall be governed by the law
choscn by the parties or, in the absence of such choice, by the law
applicable to the claim. The choice of law made by the assignor and
assignce shall not be applied against the debtor without his consent.

2 The choice of law concerning the assignment of a claim of an employee
shall only be valid to the extent permitted under Article 121, paragraph
3, concerning an employment contract.

3 The form of assignment shall be governed exclusively by the law
applicable to the contract of assignment,

* Questions exclusively concerning the relationship between the assighor
and assignee shall be governed by the law applicable to the legal
relationship on which the assignment is based.

Art. 146

' The transfer of a claim by operation of law shall be governed by the law
winch governs the underlying legal relationship between the former and
the new creditor or, in the absence of such a relationship, by the law
which governs the claim.

* The provisions of the law governing the claim which are intended to
protect the debtor take precedence.

Art. 147
! Currency is defined by the law of the State issuing the currency.

* The effects that currency exerts on the amount of a debt shall be
governed by the law applicable to the debt.

:‘ The law of the State in which payment must be made shall determine
in which currency the payment is to be made.



f. Infringement
of personal
rights

3. Special
provisions
8. Several
Lortfeasors

b. Direct action
against insurer

4, Scope of
application

1. Multiple
debtors

1. Claims
against several
debtors

Art. 139

' Claims founded on an inlringement of pursonal rights by the mediin.
Fspccially by the press, radio. television. or other menns ol public
informalion, shall be governed al the option of the injured part ™
a. The law of the State in which (he injured pill'[_\.' has his |;|m.:c ol
habitual residence il the tortlcasor should have foreseen (hat the
effects woyld occur in that State:
h. Thelaw of the State in which the tortfeasor has his place ol business
or place of habitual residence; or

¢. The law of the State in which the cffccts of the infringement have
occurred if the tortfeasor should bave torescen (hat the efleets
would occur in that State,

2 The right to reply against the media shall be governed exclusively by
the law of the State in which the publication appeared or from which the
radio or television program was broadcasted.

Art. 140

If several parties participated in a tort, the applicable law shull be
determined separately for each of them, whatever their role.

Art. 141

The injured party may bring his claim directly against the insurer of the
liable party if the law applicable to the tort or the insurance contract so
provides.

Art. 142

! The law applicable to the tort shall determine in particular torlious
capacity, the conditions and extent of Jiability, as well as the party liuble.

Z Regulations governing safety and conduct in force at the place of the
act shall be taken into consideration.

Section 4: Provisions in Common

Art. 143

If the creditor has a claim against several deblors. the legal consequences
thereof shall be determined under the law which governs the fegal
relationship between the creditor and the deblor sued.
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2. In particular
a. Traflic
accidenly

b. Product
liability

<. Unfair
compelition

d. Restraint of
competition

¢. Nuisances

Art. 134

Claims resuiting from traffic accidents shall be governgd by The Hague
Convention of May 4, 1971Y on the Law Applicable to Traffic
Accidents.

Art. 135

! Claims founded on a product defect or a faulty description of a product
shall be governed at the option of the injured party by. .

a. Thelaw ofthe State in which the tortfeasor has his place of business
or, in the absence of a place of business, his place of habitual
residence; or

b. The law of the State in which the product was purchased unless the
tortfeasor proves that the product was marketed in that State
without his consent.

2 If claims founded on a product defect or a faulty description of a
product are governed by foreign law, no awards may be made in
Switzerland in excess of those which would have been awarded for such
damage under Swiss law,

Art, 136

! Claims founded on an act of unfair competition shall be governed by
the law of the State in whose market the effects occur.

21f the act affects exclusively the business interests of a particular
competitor, the applicable law shall be that of the State where the place
of business of the injured party is located.

3 Article 133, paragraph 3, takes precedence.

Art. 137

! Claims founded on restraint of competition shall be governed by the
law of the State in whose market the direct effects of the restraint on the
injured party occur.

* If claims founded on restraint of competition are governed by foreign
law, no awards may be made in Switzerland in excess of those which
would have been awarded for a restraint of competition under Swiss law.

Art. 138

Claims arising from nuisances emanating from real property shall be
governed at the option of the injured party by the law of the State in

which the real property is located or by the law of the State in which the
effects of the nuisances occur.

"SR 0.741.31



2. In particular

3. Direct aclion
against insurer

1. Applicable
law

1. In general
a. Choice of law
by the parties

b. Absence of &
choice of law

1If the defendant is neither domiciled nor habitually resident in
Switzerland and does not have a place of business in Switzerland, an
action may be brought before the Swiss court at the place of the act or
the resultant injury.

7 If several defendants can be sued in Switzerland and if the claims are
based essentially on the same facts and grounds, an action may be
brought against all of them before any judge having jurisdiction; the
judge before whom suit is first brought shall have exclusive jurisdiction.

Art. 130

! The Swiss courts at the place where the event causing damage occurred
shall have jurisdiction over actions concerning damage caused by a
nuclear installation or the transportation of nuclear substances.

? If that place cannot be determined, the action may be brought:
a. If the operator of a nuclear installation is liable, before the Swiss
courts at the place where the nuclear inetallation is located;

v. 41 tne nolder of a transpuiation license is habie, before the Swiss
courts at the place where the holder is domiciled or has elected
domicile.

Art. 131

A direct action against the insurer may be brought before the Swiss
courts at the place where the insurer has his place of business or at the
place of the act or the resultant injury.

Art. 132

The parties may agree any time after the event causing damage has
occurred that the law of the forum shall be applicable.

Art, 133

U1f the tortfeasor and injured party have their place of habitual
residence in the same State, claims founded in tort shall be governed by
the law of that State.

2 If the tortfeasor and the injured party do not have their place of
habitual residence in the same State, the claims shall be governed by the
law of the State in which the tort was committed. If the injury occurs in
another State, the law of that State sball be applicable if the tortfeasor
-should have foreseen that the injury would ogefir there.

3 Notwithatanding the preceding paragraphs, if a tort violates an
existing legal relationship betweenthe tortfeasor and the injured party,
claims founded in tort shall be governed by the law applicable to that
legal relationship.
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¢. Perlormancc
and inspection
procedures

d. Ageney

I. Jurisdiction

I1. Applicable
law

1. Jurisdiction
1. In gencral

Performance and inspection procedures shall be governed by the law of
the State in which they actually occur,

Art. 126

! If agency is based on contract, the relationship between the principal
and the agent shall be governed by the law applicable to their contract.
2 The conditions under which acts of the agent bind the principal in
telation to third parties shall be governed by the law of the State in which
the agent has his place of business or, in the absence thereof or if that
place is not evident to the third party, the law of the State in which the
agent primarily acts in the particular case.

3 1If the agent has an employment contract with the principal and if he
has no place of business of his own, his place of business shall be deemed
to be the registered offiee of the principal.

4 The law designated in paragraph 2 shall also apply to the relationship
between an unauthorized agent and a third party.

Section 2: Unjust Enrichment

Art, 127

The Swiss courts at the domicile of the defendant or, in the absence of'r
domicile, those at his place of habitual residence or at his place of
business shall have jurisdiction over actions with respect to unjust
enrichment.

Art, 128

1 Claims of unjust enrichment shafl be governed by the law_ which
governs the existing or alleged legal relationship from which the
enrichment results.

2 If there is no such legal relationship, claims of unjust cnrichment shall
be governed by the law of the State in which the enrichment occurred;
the parties may agree that the law of the forum shall apply.

Section 3: Torts

Art. 129 -
1 The Swiss courts al Lhe domicile of the defendant or, in lhc_ubscncc ol.
domicile, those at his place of habitual res:idence or al his place of
business shall have jurisdiction over actions in tort,



d. Employment
contracls

¢, Contracts
concerning
intellectual
property rights

3. Provisions in
common

a. Fuilure to
respond to an
ofler

b. Form

c. If the consumer was induced by the supplier to go abroad to place
his order there.

? A choice ol law by the parties is precluded.

Art, 121

! An employment conlract shall be governed by the law of the State in
which the employee habitually performs his work.

2 If the employee habitually performs his work in several States, the
employment contract shall be governed by the law of the State of the
place of business or, in the absence of a place of business, at the domicile
or place of habitual residence of the employer.

3 The partics may subject the employment contract to the law of the
State in which the employee is habitually resident or in which the
employer has his place of business, his domicile, or his place of habitual
residence.

Art. 122

' Contracts concerning intellectual property rights shall be governed by
the law of the State in which the party transferring the intellectual
property right or granting the use thereof has his place of habitual
residence

A choice of law by the parties is permitted.

* Contracts between an employer and an employee regarding rights to
intellectual property which the employee has created in the course of his
employment shall be governed by the law applicable to the employment
contract.

Art. 123

The party who fails to respond to an offer to conclude a contract may
request that the effects of his silence be governed by the law of the State
in which he has his place of habitual residence.

Art. 124

' A contract is valid s to form if it conforms with the law applicable to
the contract or to the law of the place where it is concluded,

_2 The lorm of a contract concluded between persons in different States
s valid il it conforms with the law of one of those States.

3 ThF: form of the contract shall be governcd exclustvely by the law
upplicable to the contract if, to protect a party, that law prescribes

compliance with a specific form unless that law permits the application
ol another law,

rre



b. Absence of 4
choice of law

2. [n particular
a. Sulc of
muvable
properly

b. Real
property

¢ Coosuner
contracts

rYo

Art. 117
1 In the absence of a choice of law, the contract shall be governed by the
law of the State with which it is most closely connected.
2 |tis presumed that the elosest connection exists with the State in which
(he party who must perform the characteristic obligation is habitually
resident or, if the contract was concluded in the exercise of a profcssional
or commercial activity, where such parfy has his place of business.
3 In particular, the following shall be considered the characteristic
obligation:
a. The obligation of the alienator, in contracts of alienation;
b. The obligation of the party transferring the usc of a thing or aright,
in the case of contracts concerning the use of a thing or a right:
c. The service performed, in the case of mandates, work and labor
contracts, and similar service contracts;
d. The obligation of the custodian, in custodial contracts;
e. The obligation of the guarantor or thesurety. in guaranty or surety
contracls.

Art. 118

| The sale of movable property shall be governed by The Hague
Convention of June 15, 1955" on the Law Applicable Lo International
Salcs of Movable Property.

2 Article 120 takes precedenee.

Art. 119

! Contracts concerning real property or its use shall be governed by the
law of the State in which it is located.

2 A choice of law by the parties is permitted.

3 The form of the contract shall be governed by the law of the Stale in
which the real property is localed unless that law permits the application
of another law. In the case of real property localed in Switzerland, the
form shall be governed by Swiss law,

Art. 120

! Contracls relating to the provision of ordinary goods and services
intended for the personal or family use of the consumer and which are
not associated with the professional or commercial activities of the
consumer shall be governed by the law of the State in which the
consumer is habitually resident:
a. If the supplier received the order in that State;
b. If the conclusion of the contract was preceded in that State by an
offer or an advertisement and the consumer performed there the
necessary acts to conclude the contract; or

"SR 0.221.211.4



2. Placc of
performance

3. Consumer
contracts

4. Employment
contracts

11. Applicable
law

1. In gencral
a. Choice of law
by the parties

2 In addition. the Swiss courts at the place where the defendant has his
place of business shall alse have jurisdiction over aclions arising out of
the activities ol that place ol business,

Art, 113

It an obligation must be performed in Switzerland and if the defendant
does not have his domicile, habitual residence, or place of business in
Switzerland, the action may bc brought before the Swiss court at the
place of performance.

Art. 114

! An action brought by a consumer to enforce a contract that complics
with Article 120, paragraph 1, may be filed, at the election of the
consumer, before the Swiss court:
a. At the domicile or the place of habitual residence of the consumer;
or
b. At the domicile or, in the absence of domicile, at thc place of
habitual residence of the supplier.

2 The consumer may not waive in advance the venue at his domicile or
place of habitual residence.

Art. 115

! The Swiss courts at the domicile of the defendant or at the place where
the employee habitually performs his work shall have junisdiction over
actions concerning an employment contract.

* In addition, in the case of actions brought by an employee, the Swiss
courts at his domicile or the place of his habitual residence shall have
Jurisdiction.

Art. 116
! The contract shall be governed by the Jaw chosen by the partics.

? The choice of law must be express or clcarly evident from the terms of
the contract or the circumstances. Imr all other respects it shall be
governed by the chosen law.

3 Thf: choice of law may be made or modified at any time. If madc or
modified following 1he conclusion of the contract, it shall bc retroactive
lo the time the contract was concluded. The rights of third parties shall
take precedence.

rvs,
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1L. Applicable
law

HI. Foreign
decisions

L Jurisdiction
1. General rule

absence of such domicile, Lthe Swiss courts at the place where protection
is invoked shall have jurisdiction. This provision is inapplicuble to
actions concerning the validity or the registration of intellectual
property rights abroad.

2 If several defendants can be sued in Switzerland and if the claims are
based essentially on the same facts and the same grounds. an action may
be brought against all of them before any judge having jurisdiction; the
judge before whom suit is first brought shall have exclusive jurisdiction.

* If the defendant is not domiciled in Switzerland, actions concerning the
validity or the registration of intellectual property rights in Switzerland
shall be brought before the Swiss courts at the place of business of the
representative of record or, in the absence of such representative, before
the courts at the place where the Swiss registry has its office.

Art, 110

! Intellectual property rights shall be governed by the law of the State in
: -~tion of the intellectual property is sought.

claims arising out of infringement of intellectual property
‘es may always agree, after the act causing damage has
he law of the forum shall be applicable.

wcerning intellectual propert‘y rights shall be governed by
t s of this Code concerning the law applicable to contracts

A 1

! Foreign decisions concerning intellectual property rights shall be
recognized in Switzerland:
a. If the decision was rendered in the State of domicile of the
defendant; or
b. If the decision was rendered in the State under the laws of which
protection of the intellectual property is claimed, provided that the
defendant was not domiciled in Switzerland.

% Foreign decisions concerning the validity or the registration of
intellectual property rights shall only be recognized if they were rendered
in the State under the law of which protection of theintellectual property
is claimed or if they are recognized there.

Chapter 9: Law of Obligations
Section 1: Contracts

Art. 112

! The Swiss courts-at the defendant’s domicile or. in the abscnee of
domicile, those at the place of habitual residence of the defendant shuli
have jurisdiclion over actions arising from contracts.



3. Special rules
a. Pledge of
claims,
securities. and
other rights

b. Title
documents

¢. Means of
transportation

LiL. Foreign
decisions

1. urisdiction

Art. 105

' The pledge of claims, sccurities, and other rights shall be governed n
the law chosen by the parties. The choice of Taw shall not be applicd
against a third party.

% In the absence of a choice of law, the pledge of claims and sceuritics
shall be governed by the law of the State of the habitual residence of the
secured creditor; the pledge of other rights shall be governed by the law
applicable to such other rights.

3 Only the law applicable to the pledged right may be applicd against the
debtor.

Art. 106

! The law designated in a document of title shall determine whether such
document represents title to the merchandise. In the abscnee of such
designation, the law of the State of the place of busincss of the issucr shall
govern.

2 If the document represents title to the merchandisc, titic to the
certificate arid to the merchandise shall be governed by the law
applicable to the title document as an item of movable property.

3 |f several parties assert an interest in the merchandise, one dircctly. the
others by virtue of a title document, the law applicable to the
merchandise itself shall determine whose right prevails.

Art. 107

The provisions of other statutes concerning interests in ships. aircraft,
and other means of transportation shall take precedence.

Art. 108

! Foreign decisions concerning inierests in real property shail be
recognized in Switzerland if they were rendered in the State in which the
real property is located or if they are recognized in that State.

2 Foreign decisions concerning interests in movable property shail be
recognized in Switzerland:

a. If they were rendered in the State of domicile of the defendant:

b. If they were rendered in the State in which the property was
focated, provided that the defendant had his place of habituul
residence there; or

c. If they were rendered in the State of the venue agreed upon.

Chapter 8: Intellecinal Property Rights

Art. 109

| The Swiss courts at the domicile of the defendant shail have
jurisdiction over actions concerning intellectual property rights. In the

rrA
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IL. Applicable
law
1. Reul property

2. Movabie
properly
1. General rule

b. Property in
transil

<. Property
arriving in
Switzerland

d. Retention of
title 1o properly

being exported

¢. Choice of law
by the partics

Art. 99

! Interests in real property shall be subject o the law of the place where
the property is localed.

* Claims arising from nuisances emanating Irom real property shall be
governed by the provisions of this Code concerning torts (Art, 138).

Art. 100

! The acquisition and loss of an interest in movable property shall be
governed by the law of the place where the property wis located at the
time when the facts occurred from which the acquisition or the loss
derive.

? The extent and the exercise of interests in movable property shall be
governed by the law of the place where the property is located.

Art. 101

The acquisition and the loss of interests in movable property in transit
based on a legal transaction shall be governed by the law of the Stalc of
destination.

Art, 102

LIf an item of movable properly is transported to Switzerland lrom
abroad and if an interest in such property had not already been acquired
or lost abroad, the facts occurring abroad shall be deemed to have
occurred in Switzerland.

2If an item of movable property arrives in Switzerland over which a
retention of title was validly established abroad which does not satisfy
the requirements of Swiss law, that retention shall nevertheless renain
valid for three months.

3 Such retention of title shall not be applicd against a bona fide third
party.

Art. 103
‘Retention of title 10 an item of movable property ix-qtcndcd for ¢xport
shall be governed by the law of the State of dcstinalion.

Art. 104 .
' The parties may submit the acquisition ﬂnd.IOSS ol ar intc.rcsl in
movable property to the law of the State of shlp.mcnl or the Stuh.: ol
destination ot 10 the [@wapplicable Lo the underlying legal trinsaction.

2 The choice of law shall not he applied against a third party.



The Federal Assembly of the Swiss Confederation.

based on the authonty of the Confederation in matters of foreign relations and
on Article 64 of the Federal Constitution;
and inconsideration of the message of the Federal Council. dated November | 0.1982

enacts’

Chapter 7: Property

Art. 97

I Jurisdiction  The courts at the place in Switzerland where the real property is located
1. Real property - spal have exclusive jurisdiction over actions concerning interests in that
real property.

Art. 98

2, Movable ' The Swiss courts at the domicile or, in the absence of domiclle, the
property Swiss courts at the place of habitual residence of the defendant shall have
Jurisdiction over actions concerning interests in movable property.

21f the defendant is neither domiciled nor habitually resident in
Switzerland, the Swiss courts at the place where the property is located
shall have jurisdiction.
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