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Pirrung. op. cit. supra n. 21; Martiny, in Miinchener Kommentar zum Biirgerlichen
Geseizbuch (1983), Vol. 7.
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(1) (1974) C.LJ. p. 253. '

(2) Report of the Commitiee and Background Materials, publié par le Secrétariat du
Comité,

(3) Margolis, « The Hydrogen Bomb Experiments and International Law » : (1955), Yale
Law Journal, vol. 64, p. 629 ; Furet, Expérimentation dex armes nuciéaires et droit internatio-
nal, 1966, p. 38 ; Gidel, « Expiosions nuclésires expérimentales et iiberté de 12 haute mer »
df_m Festschrift filr Jean Spiropoulos, p. 69 ¢t Droit international de la mer, vol. 1, p. 1253 ;
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Fisher, Droit international et expérimeniation des armes nucléaires : A.F.D.I. 1956, p. 309 ;
Tiewul, International Law and Nuclear Tests Explosions in the High Seas, Cornell Internatio-
nal-Law Journal, vol. 8 (1974), p. 45 ; Mercer, « International Law and the French Weapons
Tests » : New Zealand Law Journal (1968), p. 405 ; Swan, « An Explosive Issue in Internatio-
nal Law » : The French Nuclear Tests : Melbourne University Law Review (1973-1974), p.
296 ; Fliess, « The Legality of Atmospheric Nuclear Tests — A Critical View of International
Law in the Cold War » : University of Florida Law Review, vol, 15 (1962), p. 21 ; Ris,
« French Nuclear Testing : A Crisis for International Law > : The Denver Journal of Interna-
tional Law and Policy, vol. 3-4 (1973-1974), p. 111 ; Hydeman and Berman, International
Control of Nuclear Maritime Activities (1960), p. 215.

(4) Elkind, « Footnote to the Nuclear Tests Cascs : Abuse of Right — A Blind Alley for
En;ilmnmema!im » : Vanderbilt Journal of Transnational Law (1976), p. 68 ; Furet, op. cit.,
p. 61.

(5) Schwarzenberger, The Legality of Nuclear Weapons (1958), p. 51 ; Brownlie, « Some
Legal Aspects of the Use of Nuclear Weapons » : 14 ICLQ (1969). p. 437.

(6) Taubenfeld, « Nuclear Testing and International Law » : 16 South Wales Law Journal
(1963), p. 365 ; Bowett, Law of the Sea, Chap. 1, p. 44 s ; McDougal and Schlei, « The
Hydrogen Bomb Tests in Perspective : Lawful Measures for Security » : (1955) Yale Law
Journal, vol. 64, p. 648 ; Ris, op. cir. ; voir aussi I'article 51 de la Charle des Nations Unies.

(7) En 5 ans, B0 Etats avaient ratifié Ic traité. Cf. Fisher, « L'interdiction partielle des
essais nucléaires » : A.F.D.1. 1963, p. 3 et Non-Proliferation of Nuclear Weapons, p. 9 et
R.G.D.1P., 1966, p. 1031 et 1969, p. 462 ; Brown, Arms Control in Hydrospace : Legal
Aspects : Ocean Series 301, p. 9.

(B) Lee, « The Legality of Nuclear Tests and Weapons » : Osterreichische Zeitschrift far
Offentliches Recht, vol. 18 (1968), p. 307 ; Rubin, « Pollution by Analogy : The Trail Smelter
Arbitration » 50 Oregon Law Review (1971), p. 259 ; Tiewul, op. cii.

(9) De « decisional sovercignly » dans ’Affaire des essais nucléaires frangais, (1974),
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Plaidoiries, Cour Internationale de Justice, p. 479 ; repris dans Brownlie, « Causes of Action
in the Law of Nations » : BYIL (1979), p. 13, A la page 26.

(10) L’expression est empruntée aux auteurs américains — notamment Kirgis, Bleicher et
Handl, <ités plus loin — traduite de « shared environment ».

(11) Affaire des essais nucléaires frangais, Plaidoiries, Cour Internationale de Justice
(1974), vol. 1, p. 14.
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(14) Goldie, « The Nuclear Test Cases : Restraints on Environmental Harm : Journal of
Maritime Law and Commerce, vol. 5, p. 491. Le Canada s'cst servi du méme argument
I'appui de sa réclamation en dommages contre I'URSS lors de la chute dans I'Arctique
du satellite Cosmos 954, Le gouvernement canadien précise au paragraphe 21 qu'il y a
« interference with the sovereign right of Canada to determine the acts that wilt be performed
on its territory =, dans vol. 18, JLM, p. 899, A la p. 907.

(15) (1949) Cour Internationale de Justice, p. 4.
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ger, La pollution en droit international, La responsabilité pour dommages causés par la
pollution transfrontiere (1975), p. 157-158.

(17) Briggs, The Law of Nations, 1900, p. 240 s ; non seulement est-il un des seuls 2
défendre cette position mais il semble mé&me se contredire en matitre de télécommunications
et souveraineté,

(18) Oppenheim-Lauterpacht, International Law (1955), vol. 1, p. 475 s ; Huber, « Ein
Beitrag Zur Lehre von der Gebietshoheit an Grenzfliissen » : Zeitschrift Zur Volkerrecht und
Bundesstadrsrechi (1907), p. 39 et 160 ; voir aussi, Canton de Soleure c. Canton d’ Agavia,
Cour fédérale de Suisse, dans D. Schindler, « The Administration of Justice in the Swiss
Court in Intercantonal Disputes » : AJIL, vol. 15 (1921), p. 172 s : la Cour définit ici la
souverainecté comme excluant, non sculement usurpation des pouvoirs d'un autre Etat, mais
aussi toute atteinte qui puisse « pté judicier 4 |'usage naturel du territoire et le libre mouve-
ment de ses habitants ».

(19) Op. cit., p. 475.

(20) Smith, The Economic Uses of International Rivers (1931), p. 150 s ; Brierly, The Law
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of Nations, p. 204-205 ; Andrassy, Les relations internationales de voisinage dans Cours La
Haye, 1951, tome 79, p. 78.

(21) 3 RIAA, p. 1907 5. et 1939 8 ; particulidrement 4 la p. 1965,
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(22) V. supra, note 29,
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(23) (1974) Cl1, p. 253 & 1a p. 269 3 ; Pour une étude plus approfondie de la question, cf.
Handl, « Territorial Sovereignty and The Problem of Transnational Pollution » : 69 AJIL
(1975), p. 51 ; Reuter, dans P’ Annuaire de la Commission Internationale de Droit (1970), p.
188, para. 13 ; Cheng, General Principles as Applied by International Courty and Th'bunaz,
p. 285 ; Dupuy, La responsabilité internationale des Etats pour les dommages d'origine
technologique et industrielle {1976), p. 219.
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(25) Yamanouchi, « Appeal for Prohibition of Atomic and Hydrogen Weapons », dans

Les jurisies prennent position contre I'expérimentation et lutilisation des armes atomiques,
Association internationale des juristes démocrates (1954), p. 5.

AY  Sssuloy v



03 395 g U il Sl i Jiete EnaS ey Jlts
. . - w7 ]
adel g Yoo Olejlu jtin e |y (adl Slgolajl ¢ pankas (318
P eadls L Geas  Slg

- - s / .

‘VJDMJL?»:&AJ)_A)JJ:Q_@J ‘_gj___(u_-az_u 1y
P T £ . .
338wy s (e o iS5 Jseo! Lalie Sl (658 0

)
-t Gy—ii> § Caw 3 Jaoee B 4>

@ 3l G Olpi iy ) ol oS Jagmn 4y (g ins G S|
o o8 sgad i g Amin b Lol e gy ¢S U (b
O o3l By ol 00 & € ran 6ol glgdgis slae 4> | dgi>
il e 6ol labl ol L Ly o dis igi 0 §
gpon 3 ol g JISS i 13 (g o3 g 5 ooy i
3Ly ctenl Lgldl sy (Sl dor Sl Ly S gm0,
b Gy pyipn s 5 ST I ¢ b g (65l Col (gal (Al
Lyl i 1 sl yle O g )05 39y e < faily y i S
S8 ol G K Ole e Ly o gl et gl (508
ol S5) 5 Sl e i 3 (9ol G o) wad 3L
R G AR ga gl e e B 41 8 (i i€ Ol e Sln
S5 Taoly Blga 51 Mot 9 STU 5 baa 2ila e OLSI G s
cow g3l T
A 03 des 45 g edie 5 K ea Sl el L Ly 4
e (25000 1AMl G ¢ Gl G s 390 55 o Ol
(26) Supra, note 2, A la p. 244.

* droit fondamental

(27} Danelius, dans Council of Europe Consultative Assembly — Parliamentary Conference
on Human Rights : What rights should be protected ? p. 11, particulidrement p, 25.

(28) European Conservation Conference -— Declaration on the Management of the Natu-
ral Environment in Europe (Strasbourg 9-12 février 1970).
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(29) Conférence des Nations Unies sur I'environnement humain, Stockholm, 1972.

(30) A propos de la protection de I'environnement comme droit fondamental : Dickstein,
« International Law and the Environment : Evolving Concepts » : The Yearbook of World
Affairs, 1992, p. 245, particulitrement 2 la p. 250 ; Hondius, « Environment and Human
Rights » Yearbook of the AAA, vol. 41, 1971, p. 68 ; Paul de Visscher, La protection de
Patmosphére en droit international, Rapport général soumis au 7° Congrés de Droit Comparé,
Uppsala, 1966, a la p. 359.

(31) Mémoire de I’ Australie, p. 375, 276.
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(32) Et de 1a Nouvelle-Z&lande.
(33) Lee, supra, note 1 ; A 1a p. 319.
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(34) Recours conjoint en dommages, 1955, Cour Supéricure de Tokyo.

* environnement commun
*# patrimeine commun de *humanite
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(35) Pour une synthésc de Pévolution du principe du patrimoine commun de I"humanité
voir Sohn, The U.N. and the Oceans, 23rd Report of the Commission to Study the Organiza-
tion of Peace (1973).
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(36) C'est I'approche de Bleicher, « An Overview of Environmental Regulation » : Eco-
logy Law Quarterly, 1, 1972, p. 1 & la p. 51 ; plus précisément, il déduit une obligation de
protéger les milieux marins, de I'obligation contenue dans la notion de « res communis » de
faire des ressources communes un « usage raisonnable ».

(37) Particuli®rement au principe 7 affirmant la responsabilité des Etats dans fa sauvegarde
du patrimoine naturel, Aussi, principes de I"'OCDE sur I'environnement au paragraphe 8.

(38) ONU Doc. A/Conf. 48TWGC I/13.

(39) ONU Doc, A/Conf. 44TWGC T/12,

(40) ONU Doc. A/Conf. 481WGC /4.
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(41) Kirgis, « Technological Challenge to the Shared Environment : United States Prac-

tice » : 66 AJIL (1972}, p. 290 ; Tiewul, v. supra, note 1, & la p. 62 ; Rubin v. supra, note
8. Lee, supra, note 1, sux p. 312-313 ; Rubin, op. cit.

(42) Troisitme conférence des Nations Unies sur te droit de la mer.
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(43) Larticle 2, alinéa 2 de la Convention sur la haute mer souligne en quoi les expérimen-

tations nucléaires dérogent A « I'intérét que la liberté de la haute mer présente pour les autres
tats ».
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8. The principle of comity.

9. The obligation theory
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76. The Judgment Extension Act (1868).
77. Order in Council.
78. The European Communities {Enforcement of Community Judgments) Order (1972).
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Standard ICC
arbitration clause

The ICC recommends all parties wishing to make
reference to ICC arbitration in their foreign contracts
to use the following standard clause :

"Al} disputes arising in connection with the present
contract shall be finally settled under the Rules of
Conciliation and Arbitration of the International
Chamber of Commerce by one or more arbitrators
appointed in accordance with the said Rules.”

Attention is called to the fact that the laws of certain countries require
that parties to contracts expressly accept arbitration clauses, some-
times in a precise and particular manner. '

The parties may—if they so desire—stipulate, in the arbitration clause
itself, the national law applicable to the contract. The parties free choice
of the place of arbitration is not limited by the ICC.




Optional
Conciliation

Article 1

Administrative Commission for Concliiation.
Concliiation Commitlees.

Any business dispute of an international
character may be the subject of a request
for settlement by amicable arrangement
through the medium of the Administrative
Commission for Conciliation established at
the International Chamber of Commerce.

Each National Committee may nominate
from one to three members to the Commis-
sion, from among its nationals resident in
Paris; they shall be appointed for a term
of two years by the President of the Inter-
national Chamber of Commerce.

Article 2

For each dispute, a Conciliation Committee
of three members shall be set up by the
President of the International Chamber of
Commerce. '

The Committee shall be composed of two
conciliators, who shall be as far as possible
of the nationalities of the applicant and of
the other party, and of a Chairman of a natio-
nality other than that of the parties involved,
chosen in principle from the Administrative
Commission for Conciliation.

Request for conciliation.

The party making a request for conciliation
shall apply to International Headquarters of
the International .Chamber of Commerce
through his National Committee or direct;
in the latter case, the Secretary General
shall inform the National Committee con-
cerned of the application.

The request shall consist of a statement of
the case from the point of view of the said
party and shall be accompanied by copies
of relevant papers and documents as well




Article 3

as by the deposit laid down in the appended
schedule for the expenses incurred by Inter-
national Headquarters in the concitiation
proceedings.

Action taken by Conciliation Committee.

Upon receipt of any such request and ¢f the
relevant papers and documents and of the
deposit, the Secretary General of the Inter-
national Chamber of Commerce shall inform
the other party or parties to the dispute
direct or through his or their National Com-
mittee or Committees and shall invite him
or them to accept an attempt at concilia-
tion and in that event to submit to the Con-
ciliation Committee a statement of the case
in writing with copies of relevant papers and
documents as well as the deposit laid down
in the appended schedule for expenses in-
curred by International Headquarters in the
conciliation proceedings.

The Committee shall acquaint itself with the
details of the case and procure any informa-
tion required for this purpose by commu-
nicating with the parties to the dispute direct
or through their National Committees, and
shall hear the parties it possible.

Article 4

The parties may appear in person before the
Committee or be represented by duly ac-
credited agents. They may also be assisted
by counsel or solicitors.

Terms of settlement.

After having examined the case and having
heard the parties if possible, the Concilia-
tion Committee shall submit terms of settle-
ment to the parties.

Should a settlement result, the Conciliation
Committee shall draw up and sign a record
of the settlement.

When the parties de not appear in person
or are not represented by duly accredited
agents, the Committee shall communicate




Article §

the terms of settlement to the Chairmen of
the National Committees concerned and
shall request them to endeavour to persuade
the parties to accept the settlement pro-
posed by the Committee.

Rights of the parties falling settiement.

Should a settiement not result, the parties
shall be at liberty to refer their dispute to
arbitration or to bring an action at law
should they so desire, unless they are bound
by an arbitration clause.

Nothing that has transpired in connection
with the proceedings befare the Conciliation
Commission.shall in any way affect the legal
rights of any of the parties to the dispute
whether in an arbitration or in a Court of
law.

No person having sat on a Conciliation Com-
mittee for the settlement of a dispute may be
appointed arbitrator for the same dispute.

Arbitration

Article 1

Court of Arbitration.

The Court of Arbitration of the International
Chamber of Commerce is the international
arbitration body attached to the International
Chamber of Commerce. Members of the
Court are appointed by the Council of the
International Chamber of Commerce. The
tunction of the Court is to provide for the
settlement by arbitration of business dis-
putes of an international character in ac-
cordance with these Rules.

In principle, the Court meets once a month.
It draws up its own internal reguiations.

The Chairman of the Court of Arbitration or
his deputy shall have power to take urgent
decisions on behalf of the Court, provided




that any such decision shall be reported to
the Court at its next session.

The Court may, in the manner provided for
in its internal regulations, deiegate to one
or more groups of its members the power
to take certain decisions provided that any
such decision shall be reported to the Court
at its next session,

Article 2

The Secretariat of the Court of Arbitration
shall be at the Headquarters of the Inter-
national Chamber of Commerce.

Choice of arbitrators.

The Court of Arbitration does not itself settle
disputes. Insofar as the parties shall not
have provided otherwise, it appoints, or con-
firms the appointments of, arbitrators in ac-
cordance with the provisions of this Article.
In making or confirming such appointment,
the Court shall have regard to the proposed
arbitrator's nationality, residence and other
relationships with the countries of which the
parties or the other arbitrators are nationals.

The disputes may be settled by a sole arbi-
trator or by three arbitrators. In the fol-
lowing Articles the word "“arbitrator” denotes
a single arbitrator or three arbitrators as the
case may be.

Where the parties have agreed that the
disputes shall be settled by a sole arbitrator,
they may, by agreement, nominate him for
confirmation by the Court. If the parties
fail so to nominate a sole arbitrator within
30 days from the date when the Claimant’s
Request for Arbitration has been commu-
nicated to the other party, the sole arbitrator
shall be appointed by the Court.

Where the dispute is to be referred to three
arbitrators, each party shall nominate in the
Request for Arbitration and the Answer
thereto respectively one arbitrator for con-
firmation by the Court. Such person shall
be independent of the party nominating him.
If a party fails to nominate an arbitrator, the
appointment shall be made by the Court.




The third arbitrator, who will act as chair-
man of the arbitral tribunal, shall be appoint-
ed by the Court, unless the parties have pro-
vided that the arbitrators nominated by them
shall agree on the third arbitrator within
a fixed time limit. In such a case the Court
shall confirm the appointment of such third
arbitrator. Should the two arbitrators fail,
within the time limit fixed by the parties or
the Court, to reach agreement on the third
arbitrator, he shall be appointed by the
Court.

Where the parties have not agreed upon the
number of arbitrators, the Court shall appoint
a sole arbitrator, save where it appears to
the Court that the dispute is such as to
warrant the appointment of three arbitrators.
In such a case the parties shall each have
a period of 15 days within which to nominate
an arbitrator.

Where the Court is t¢ appoint a sole arbi-
trator or the chairman of an arbitral tribunal,
it shall choose a National Committee of the
International Chamber of Commerce from
which it shall request a proposal. The sole
arbitrator or the chairman of an arbitral tri-
bunal shall be chosen from a country other
than those of which the parties are nationals.
However, in suitable circumstances and pro-
vided that neither of the parties objects,
the sole arbitrator or the chairman of the
arbitral tribunal may be chosen from a
country of which any one of the parties is a
national.

Where the Court appoints an arbitrator on
behalf of a party which has failed so to do,
it shall request a proposal from the National
Committee of the country of which that party
is a national. If the country of which such
party is a national has no National Com-
mittee, the Court is at liberty to choose any
person whom it regards as suitable.

Should an arbitrator be challenged by one
of the parties, the Court, as sole judge of
the grounds of challenge, shall make a deci-
sion which shall be final,




Articltf. 3

If an arbitrator dies or is prevented from
carrying out his functions or has to resign
consequent upon a challenge or for any
other reason, or if the Court, after having
considered the arbitrator's observations,
decides that the arbitrator is not fulfilling his
functions in accordance with the Rules or
within the prescribed time limits, he shall
be replaced. In all such cases the pro-
cedure indicated in the preceding para-
graphs 3, 4 and 6 shall be followed.

Request for arbitration.

A party wishing 1o have recourse to arbitra-
tion by the international Chamber of Com-
merce shall submit its Request for arbitra-
tion to the Secrelariat of the Court, through
its National Committee or directly. In this
latter case the Secretariat shail bring the
Request to the notice of the National Com-
mittee concerned.

The date when the Reguest is received by
the Secretariat of the Court shall, for all
purposes, be deemed to be the date of com-
mencement of the arbitral proceedings.

The Request for arbitration shall inter alia
contain the following information:

a) names in full, description, and addresses
of the parties,

b} a-statement of the Claimant's case,

c) the relevant agreements, and in patticular
the agreement to arbitrate, and such docu-
mentation or information as will serve clearly
fo establish the circumslances of the case,
d) all relevant particulars concerning the
number of arbitrators and their choice in
accordance with the provisions of Article 2
above.

Article 4

The Secretariat shall send a copy of the
Request and the documents annexed thereto
to the Defendant for his Answer.

1

Answer to the request.

The Defendant shall within 30 days from the
receipt of the documents referred to in para-
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graph 3 of Article 3 comment on the pro-
posals made concerning the number of arbi-
trators and their choice and, where appro-
priate, nominate an arbitrator. He shall at
the same time set out his defence and sup-
ply relevant documents. In exceptional cir-
cumstances the Defendant may apply to the
Secretariat for an extension of time for the
filing of his defence and his documents. The
application must, however, include the De-
fendant’'s comments on the proposals made
with regard to the number of arbitrators and
their choice and also, where appropriate,
the nomination of an arbitrator. If the
Defendant fails so to do, the Secretariat
shall report to the Court, which shall pro-
ceed with the arbitration in accordance
with these Rules.

Article §

A copy of the Answer and of the documents
annexed thereto, if any, shall be commu-
nicated to the Claimant for his information.

Counter-claim.

It the Defendant wishes to make a counter-
claim, he shall file the same with the Secre-
tariat, at the same time as his Answer as
provided for in Article 4.

Article 6

it shall be open to the Claimant to file a
Reply with the Secretariat within 30 days
from the date when the Counter-claim was
communicated to him.

Pleadings and written statements,
notifications or communications.

All pleadings and written statements sub-
mitted by the parties, as well as all docu-
ments annexed thereto, shall be supplied in
a number of copies sufficient to provide one
copy for each party, ptus one for each arbi-
trator, and one for the Secretariat.

‘All notifications or communications from

the Secretariat and the arbitrator shall be
validly made if they are delivered against
receipt or forwarded by registered post to




Article 7

the address or last known address of the
party for whom the same are intended as
notified by the party in question or by the
other party as appropriate.

Notification o©or communication shall be
deemed to have been effected on the day
when it was received, or should, if made
in accordance with the preceding paragraph,
have been received by the party itself or by
its representative.

Article 8

Absence of agreement to arbltrate.

Where there is no prima facie agreement
between the parties to arbitrate or where
there is an agreement but it does not specify
the International Chamber of Commerce, and
if the Defendant does not file an Answer
within the period of 30 days provided by
paragraph 1 of Article 4 or refuses arbitra-
tion by the International Chamber of Com-
merce, the Claimant shall be informed that
the arbitration cannot proceed.

Effect of the agreement to arbltrate.

Where the parties have agreed to submit to
arbitration by the International Chamber of
Commerce, they shall be deemed thereby to
have submitted ipsc facto to the present
Rules.

If one of the parties refuses or fails to take
part in the arbitration, the arbitration shail
proceed notwithstanding such refusal or
failure.

Should one of the parties raise ons or more
pleas concerning the existence or validity
of the agreement to arbitrate, and should
the Court be satisfied of the . prima facie
existence of such an agreement, the Court
may, without prejudice to the admissibility
or merits of the plea or pleas, decide that
the arbitration shali proceed. In such a
case any decision as to the arbitrator’s juris-
diction shall be taken by the arbitrator him-
self.

11
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Unless otherwise provided, the arbitrator
shall not cease to have jurisdiction by rea-
son of any claim that the contract is null
and void or allegation that it is inexistent
provided that he upholds the validity of the
agreement to arbitrate. He shall continue
to have jurisdiction, even though the con-
tract itself may be inexistent or null and void,
to determine the respective rights of the
parties and to adjudicate upon their claims
and pleas.

Article 9

Before the file is transmitted to the arbi-
trator, and in exceptional circumstances
even thereafter, the parties shall be at liberty
to apply to any competent judicial authority
for interim or conservatory measures, and
they shall not by so doing be held to infringe
the agreement to arbitrate or to affect the
relevant powers reserved to the arbitrator.

Any such application and any measures
taken by the judicial authority must be no-
tified without delay to the Secretariat of the
Court of Arbitration. The Secretariat shall
inform the arbitrator thereof.

Deposit to cover costs of arbitration.

The Court shall fix the amount of the deposit
in a sum likely to cover the costs of arbitra-
tion of the clairns which have been referred
to it.

Where, apart from the principal claim, one
or more counter-claims are submitted, the
Court may fix separate deposits for the prin-
cipal claim and the counter-claim or counter-
claims.

As a general rule, the deposits shall be paid
in equal shares by the Claimant or Claimants
and the Defendant or Defendants. However,
any one party shall be free to pay the whole
deposit in respect of the claim or the coun-
ter-claim should the other party fail to pay
a share.

The Secretariat may make the transmission
of the file to the arbitrator conditional upon
the payment by the parties or one of them




of the whole or part of the deposit to the
international Chamber of Commerce.

4 When the Terms of Reference are com-
municated to the Court in accordance with
the provisions of Article 13, the Court shall
verify whether the requests for deposit have
been complied with.

The Terms of Reference shall only become
operative and the arbitrator shall only pro-
ceed in respect of those claims for which
tha dgposit has beon duly paid to tho Inlor-
national Chamber of Commerce.

Article 10

Transmission of the file to the arbitrator,

Subject to the provisions of Article 9, the
Secretariat shall transmit the file to the arbi-
trator as soon as it has received the Defen-
dant’s Answer to the Request for Arbitra-
tion, at the latest upon the expiry of the time

limits fixed in Articles 4 and 'S5 above for the .

fiing of these documents.
Article 11

Rules governing the proceedihgs.

The rules governing the proceedings before
the arbitrator shall be those resulting from
these Rules and, where these Rules are
silent, any rules which the parties (or, failing
them, the arbitrator) may settle, and whether
or not reference is thereby made to & muni-
cipal procedural law to be applied to the
arbitration.

Article 12

Place of arbitration.

The place of arbitration shall be fixed by
the Court, unless agreed upon by the parties.

Article 13

Terms of reference.

1 Before proceeding with the preparation of

the case, the arbitrator shall draw up, on the
basis of the documents or in the presence
of the parties and in the light of their most
recent submissions, a document defining
his Terms of Reference. This document

13
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shall include the following particulars:

a) the full names and description of the
parties,

b) the addresses of the parties to which
notifications or communications arising in
the course of the arbitration may validly be
made,

c) a summary of the parties’ respective
cleims,

d) deiinition of the issues to be determined,
e) the arbitrator’s full name, description and
address,

1) the place of arbitration,

g) particulars of the applicable procedural
rules and, if such is the case, reference to
the power conferred upon the arbitrator to
act as amiable compositeur,

h) such other particulars as may be required
to make the arbitral award enforceable in
law, or may be regarded as helpful by the
Court of Arbitration or the arbitrator.

The document mentioned in paragraph 1 of
this Article shall be signed by the parties
and the arbitrator. Within two months of the
date when the file has been transmitted to
him, the arbitrator shall transmit to the Court
the said document signed by himself and by
the parties. Upon the arbitrator's request,
the Court may, in exceptional circumstances,
extend this time fimit.

Should one of the parties refuse to take part
in the drawing up of the said document or
to sign the same, the Court, if it is satistied
that the case is one of those mentioned in
paragraphs 2 and 3 of Article 8, shall take
such action as is necessary for its approval.
Thereafter the Court shall set a time limit
for the signature of the statement by the
defaulting party and on expiry of that time
limit the arbitration shall proceed and the
award shall be made.

The parties shall be free to determine the
law to be applied by the arbitrator to the
merits of the dispute. I[n the absence of
any indication by the parties as to the appti-
cable law, the arbitrator shall apply the law
designated as the proper law by the rule of
conflict which he deems appropriate.




4 The arbitrator shall assume the powers of
an amiable compositeur it the parties are
agreed to give him such powers.

5 In all cases the arbitrator shall take account
of the provisions of the contract and the
relevant trade usages.

Article 14

The arbitral proceedings.

1 The arbitrator shall proceed within as short
a time as possible to establish the facts of
the case by all appropriate means. After
study of the written submissions of the par-
ties and of all documents relied upon, the
arbitrator shall hear the parties together in
person if one of them so requests; and
failing such a request he may of his own
motion decide to hear them. -

In addition, the arbitrator may decide to
hear any other person in the presence of
the parties or in their absence provided they
have been duly summoned.

2 The arbitrator may appoint one or more
experts, define their terms of reference,
receive their reports and/or hear them in
person.

3 The arbitrator may decide the case on the
_relevant documents alone if the parties so
request or agree.

Article 15

1 At the request of one of the parties or if
necessary on his own initiative, the arbi-
trator, giving reasonabie notice, shall sum-
mon the parties to appear before him on the
day and at the place appointed by him and
shall so inform the Secretariat of the Court.

2 If one of the parties, although duly sum-
moned, fails to appear, the arbitrator, if he
is satisfied that the summons was duly
received and the party is absent without
valid excuse, shall have power to proceed
with the arbitration, and such proceedings
shall be deemed to have been conducted in
the presence of all parties.

15
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The arbitrator shall determine the language
or languages of the arbitration, due regard
being paid to all the relevant circumstances
and in particular to the language of the
contract.

The arbitrator shall be in full charge of the
hearings, at which all the parties shall be
entitled to be present. Save with the appro-
val of the arbitrator and of the parties, per-
sons not involved in the proceedings shall
not be admitted.

Article 16

. The parties may appear in perscn or through

duly accredited agents. [n addition, they
may be assisted by advisers.

Article 17

The parties may make new claims or
counter-claims before the arbitrator on con-
dition that these remain within the limits
fixed by the Terms of Reference provided
for in Article 13 or that they are specified in
a rider to that document, signed by the
parties and communicated to the Court.

Article 18

Award by consent.

If the parties reach a settlement after the
file has been transmitted to the arbitrator in
accordance with Article 10, the same shall
be recorded in the form of an arbitral award
made by consent of the parties.

Time-limit for awards.

The arbitrator shall make his award within
six months of the date of signing the docu-
ment mentioned in Article 13.

The Court may, in exceptional circumstances
and pursuant to a reasoned request from the
arbitrator, or if need be on its own initiative
extend this time limit if it decides that it is
necessary so to do.

Where no such extension is granted and, if
appropriate, after application of the pro-
visions of Article 2 (8), the Court shall deter-




Article 19

mine the manner in which the dispute is to
be resolved.

Article 20

Awards by three arblitrators.

When three arbitrators have been appointed,
the award is given by a majority decision.
If there be no majority, the award shall be
made by the Chairman of the arbitral tri-
bunal alone.

Decision as to costs of arbitration.

The arbitrator's award shall, in addition
to dealing with the merits of the case, fix
the costs of the arbitration and decide which
of the parties shall bear the costs or in
what proportions the costs shall be borne
by the parties.

The costs of the arbitration shall include the
arbitrator's fees and the administrative costs
fixed by the Court in accordance with the
scale annexed to the present Rules, the
expenses, if any, of the arbitrator, the fees
and expenses of any experts, and the normal
legal costs incurred by the parties.

Article 21

The Court may fix the arbitrator's fees at a
figure higher or lower than that which
would result from the application of the
annexed scale if in the exceptional cir-
cumstances of the case this appears to be
necessary.

Article 22

Scruliny of award by the Court,

Before signing an award, whether partial
or definitive, the arbitrator shall submit it
in draft form to the Court. The Court may
lay down modifications as to the form of
the award and, without affecting the arbi-
trator's liberty of decision, may also draw
his attention to points of substance. No
award shall be signed until it has been
approved by the Court as to its form.

Making of award.

The arbitral award shall be deemed to be
made at the place of the arbitration pro-

17
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ceedings and on the date when it is signed
by the arbitrator.

Article 23

Notification of award to parties.

1 Once an award has been made, the Secre-
tariat shall notify to the parties the text
signed by the arbitrator; provided always
that the costs of the arbitration have been
fully paid to the International Chamber of
Commerce by the parties or by one of them.

2 Additional copies certified true by the Secre-
tary-General of the Court shall be made
available, on request and at any time, tc the
parties but to no one else.

3 By virtue of the notification made in accor-
dance with paragraph 1 of this article, the
parties waive any other form of notification
or deposit on the part of the arbitrator.

Article 24
Finality and enforceability of award.
1 The arbitral award shall be final.

2 By submitting the dispute to arbitration by
the International Chamber of Commerce, the
parties shall be deemed to have undertaken
to carry out the resulting award without
delay and to have waived their right to any
form of appeal insofar as such waiver can
validly be made.

Article 25

Deposit of award.

An original of each award made in accor-
dance with the present Rules shall be
deposited with the Secretariat of the Court.

The arbitrator and the Secretariat of the
Court shall assist the parties in complying
with whatever further formalities may be
necessary.

Article 26

General rule.

in all matters not expressly- provided for
in these Rules, the Court of Arbitration and
the arbitrator shall act in the spirit of these
Rules and shall make every effort to make
sure that the award is enfarceable at law.
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