Sosrer Cunly Molliyey (Boi> ol 33 p0 oyt Mlalloyn (Boi dlome Aol
1301/7/8 i iy g s 13OL/2/6 salia il s s 211236 o 1391 e

3 e lalliys 5 A4S Ol 939 cuadls (4 s
Maaliculenl 8 duls &9.4.0‘9» P ENW FIREN

Mg Lukd (523 903T Jof
(r)glﬂo&i? SBT w140 5

o 5% doukie
15 oMol plogl glatods (6 ,S53l il S cpsteas L5 5] 0S5l Y0alS 11 55 e5Me 2010 Lo 5
52 <Olsld sLagSscdS g Loy jl o (il a8 eplosl oo ad JSis Mol (6588 (g doliaslus
Cowl ool Joe 4 dobuwlil (&) (2)8 85ke y3 Sl o] wlul p 4S5 5 )les doliakad by 1, doliakad
sl gl 4 Cund s> Mo Jlasl bgpb 5 polis (s iy po5 4 bigpye o5 65 e dolialed
514 A3 claojlads 4 anbiwlal ()(2) 8 3le 4y iy s ¢ cvgos 45 5 5las obialad Pl o))
3,8 Jlie 3 obdl 5l coles ()5 yiuS wlsMol oyl Ban .ol 0wy ) ldes 5 45 sl 15
slacunsg ) dsgion laadels 1 g dcgion Clinad §2lge Slule dajls 5 (o oz pgom
yolic 5 1 &by dsliolol 3 loal b YU SbMol wlisedss Casl 039  llall iy Dloelns laolis
P b sl wyyp g Jdod ) e S et e g cpad 0 Cowl odd aBlsl  (Sibay oS slap s

ol doliwolu!

1. Expanding Jurisdiction over War Crimes under Article 8 of the ICC Statute, Journal of International
Criminal Justice 8(2010), 1219-1243.
2. Amal Alamuddin & Philippa Webb
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J. Stewart, Towards a Single Definition of Armed Conflict in International Humanitarian Law: A Critique of
Internationalized Armed Conflict, 85 International Review of the Red Cross (2003) 313-350
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S. Boelaert-Suominen, Grave Breaches, Universal Jurisdiction and Internal Armed Conflict: Is Customary Law
Moving towards a Uniform Enforcement Mechanism for All Armed Conflicts? 5 Journal of Conflict and Security
Law (2000) 63, 103, note 31.
9.This definition comes from the Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction, Tadic
(IT-94-1), Appeals Chamber, 2 October 1995, x 70.
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10. Tadic, ibid., at xx 126 127. See also A. Marston Danner, When Courts Make Law: How the International
Criminal Tribunals Recast the Laws of War, 59 Vanderbilt Law Review (2006) 1.
11. Tadic, ibid., at x 126
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12. JM. Henckaerts and L. Doswald-Beck (eds), Customary International Humanitarian Law (Cambridge:
Cambridge University Press, 2005), at XXXv.

13. Stewart, supra note 4, 315-316; W.M. Reisman and J. Silk, Which Law Applies To The Afghan Conflict?, 82
American Journal of International Law (1988) at 465. See also infra note 59.
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16. For example, UN Doc. A/CONF.183/C.1/SR.34, xx 4 (Sweden) and 108 (Australia).

5 Slalegl 5 (s )lws el (Mol o e Blodane Slowolbre )3 g 4 b yo (slassy Bis 45" 43S o oLl (Clark) 57,3657
D)5 g0 il Slie

see R.S. Clark, Building on Article 8(2)(b)(xx) of the Rome Statute of the International Criminal Court: Weapons

and Methods of Warfare, 12 New Criminal Law Review (2009) 366-389, at 373.

17. ICRC,The weapons amendment (Article 8.2 letter €) of the ICC Statute), 1 March 2010. For an excellent

overview of the discussionsin Rome, see Clark, ibid., 369-377.

18. Clark, ibid., at 369, note 7.

19. Report of the Bureau on the Review Conference, ICC-ASP/8/43,15 November 2009, x 32. Comments from

delegations led to a revised version, which was considered at following meetings and subsequently submitted to

the Secretary-General of the UN on 29 September 2009 (annex |).

20. Report of the Bureau on the Review Conference, Addendum, ICC-ASP/8/43/Add.1, 10 November 2009.

21. Ibid., at x 33.

22. Report of the Bureau on the Review Conference, supra note 15, xx 39-40.

23. Official Records of the Assembly of States Parties to the Rome Statute of the International Criminal Court,

Eighth Session, The Hague,18-26 November 2009, ICC-ASP/8/20, val. 1, part |1, Resolution ICC-ASP/8/Res.6, x 3

and annex |11 (for the amendment to the Statute); Official Records of the Assembly of States Parties to the Rome

Statute of the International Criminal Court, Resumed Eighth Session, NewYork, 22-25 March 2010, ICC-

ASP/8/20/Add.1, part |1, Resolution ICC-ASP/ 8/Res.9, x 9 and annex VIII (for amendment to the Elements of

Crimes).
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24. Austria, Argentina, Bolivia, Bulgaria, Burundi, Cambodia, Cyprus, Germany, Ireland, Latvia, Lithuania,
Luxembourg, Mauritius, Mexico, Romania, Samoa, Sloveniaand Switzerland.

25. The Chairpersons of the Working Group were Mr Marcelo Boxhlke (Brazil) and Ms Stella Orina (Kenya).
26. Gérard Dive.

27. Report of the Working Group on other amendments, RC/20 (advance version), annex 111, x 4. This Paragraph
was later redrafted for clarity by the UK representative.

28. Cf. Amnesty International Public Statement, Review Conference of the Rome Statute of the International
Criminal Court, 11 June 2010 (Amnesty Statement).

29. Report of the Working Group on other amendments, RC/20 (advance version), annex |11, x 5; Draft resolution
amending article 8 of the Rome Statute, RC/WGOA/1/, 30 May 2010, preamble Paragraph 9.

30. Report of the Working Group on other amendments, RC/20 (advance version), annex Ill, x 6; Draft
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Resolution amending article 8 of the Rome Statute, RC/WGOA/1/ (30 May 2010), annex 1.

31. Report of the Working Group on other amendments, RC/20 (advance version), annex I, x 7.

32. Draft resolution amending article 8 of the Rome Statute, RC/WGOA/1/ (30 May 2010) compared With

RC/WGOA/1/Rev.1 (3 June 2010) and RC/WGOA/1/Rev.2 (4 June 2010).

33. Cf. Art 8(2)(e)(xv), paragraph 3. See part 4.A.3. Infra.
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37. Amnesty Statement, supra note 23. See also the earlier statement of support for the amendment by other
NGOs: ICRC Statement at the First Review Conference of the Statute of the ICC, Kampala, 31 May & 11 June
2010, at 2; Human Rights Watch, Making Kampala Count: Advancing the Global Fight against Impunity at the
ICC Review Conference, May 2010, at 5.
38. Seee.g. infra note 89
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39. Amnesty Statement, supra note 23. See also the earlier statement of support for the amendment by other
NGOs: ICRC Statement at the First Review Conference of the Statute of the ICC, Kampala, 31 May 11 June 2010,
at 2; Human Rights watch, Making Kampala Count: Advancing the Globa Fight against Impunity at the ICC
Review Conference, May 2010, at 5.

40. 1t has been suggested that ‘ employing poison or poisoned weapons' could include, for instance, the poisoning
of water supplies. See M. Klamberg, ICL Database & Commentary, available online at
http://www.iclklamberg.com/ Statute.htm_ftn76 (visited 20 August 2010).

41. See eg. K. Dormann, War Crimes under the Rome Statute of the International Criminal Court, with a Special
Focus on the Negotiations on the Elements of Crimes, Max Planck Y earbook of United Nations Law,Vol. 7 (2003)
341-407, at 390.

42. 36 See Art. 8(2)(b)(iv) ICCSt. See also M. Boot, Nullum Crimen Sine Lege and the Subject Matter
Jurisdiction of the International Criminal Court (Antwerp: Intersentia, 2001), at 597 (‘it must be noted that the:
three ubparagraphs on weapons are not that clear on which weapons are actualy included. States have taken
different positions on the question of whether the 1925 Geneva Gas Protocol would, for instance include tear gas
and other non-lethal gases'.).

43. See Elements of Crimes, Art. 8(2)(c)(vii) and (viii); Elements of Crimes adopted as part of amendment, Art.
8(2)(e)(viii) and (vix) (emphasis added).
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44. See eg. Y. Askar, Implementing International Humanitarian Law, From the Ad Hoc Tribunals to a
Permanent International Criminal Court (New York: Rutledge, 2004), at 189 (‘Even [though] the use of
biological and chemica [but not nuclear] weapons is not explicitly prohibited ::: the ICC can interpret the
provision of banning the use of poisonous or other gases to cover such weapons’).
45. See Klamberg, supra note 33 (‘It is generally understood that the wording ** asphyxiating, poisonous or other
gases, and al analogous liquids, materials or devices’: includes chemical weapons. Even though biological
weapons are covered by the Geneva Protocol of 17 Junel925, it is doubtful that the present provision covers these
weapons'); see also A. Cassese, International Criminal Law (Oxford: OUP 2003), at 60; Dormann, supra note 35,
at 346.
46. See eg. Boot, supra note 36, at 597 (* States negotiating the Rome Statute did not include weapons of mass
destruction in Article 8(2)(b) ::: ). See also Proposal of Mexico, Amendment to article 8 of the Rome Statute of
the International Criminal Court regarding the use of NuclearWeapons,| CC-ASP/8/43/Add.1 (‘the result of the
difficult negotiations that took place before and during the Rome Conference, [is that] weapons of mass
destruction, including nuclear weapons, were excluded’).
Slagdw a8 1l ol bedm 5y cudld 33y oot sl M ¢ a3l clopd jogas > py LuilyisS 3 AT
29 J5 1 doliwll 10 W5 (gliun e a5 15,8 o JYaiw] aiun plo b 05l dsgion (lap D Cuvygd ) (slatun
9 elial 487030, o0 ylp0l (6503 slacien Cunl 0ud ggime (Bye Sellim B9l gt Colpod (Ao iz 1y
oS Lttas ) o3l (glag Do &S 395 snlgs 0uiS 0l poS
‘the rich man’s weapons of mass destruction’ ¢ but to include biological and chemical weapons ‘the poor man’s
version of what is prohibited. The issue was therefore left to be resolved at a later stage through the agreement on
the creation of the annex referred to in Art. 8(2) (b) (xx); but no such agreement has been reached. Cf. Boot, supra
note 36, at 597.
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48. Supra note 16. The use of such weapons in certain contexts may however congtitute another war crime if
certain consequences occur. For example, attacks intentionally directed against the civilian population are war
crimes under Art. 8(2)(b)(i) or Art. 8(2)(e)(i). If anti-personnel mines or biological weapons are used in such an
attack, this could be a crime under the Statute.

49. See ICRC Customary Law Study of International Humanitarian Law (ICRC Study), Rules 70 and 77,
available online at http://www.icrc.org/customary-ihl/eng/docs/vl (visited 10 August 2010). For a possible
exception regarding the United States, see ICRC Study, available online at http://www.icrc.org/customary-
ihl/eng/docs/v1l_cha _chapter25_rule77 (visited 10 August 2010). Cf. Statement by Dive, supra note 23. 1228 JICJ
8(2010), 1219-1243

50. See e.g. the statement of the Filipino representative, supra part 3.

51. See A. Fesco, Officers fired ““dumdum’” bullets to ensure Jean Charles de Menezes died instantly, The Times,
16 October 2007, available online at http://www.timesonline.co.uk/tol/news/uk/ crime/article2666300.ece (visited
10 September 2010).
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52. See A. Fesco, Officers fired ““dumdum’” bullets to ensure Jean Charles de Menezes died instantly, The Times,
16 October 2007, available online at http://www.timesonline.co.uk/tol/news/uk/ crime/article2666300.ece (visited
10 September 2010).

53. See Amnesty Statement, supra note 23.

54. Statement by Luis Moreno-Ocampo, Prosecutor of the ICC, Informal meeting of Legal Advisorsto Ministries
of Foreign Affairs, New Y ork, ICC-02/04-01/05-67, 24 October 2005, at 6. See also Letter from the Office of the
Prosecutor concerning Communication regarding Situation in Irag, 9 February 2006, available online at
http://www.iccnow.org/documents/OTP_letter to_sen ders re Iraq 9 February 2006.pdf (OTP Letter on Iraq)
(visited 10 September 2010), at 8 (‘ For war crimes, a specific gravity threshold is set down in Article 8(1), which
states that “‘the Court shall have jurisdiction in respect of war crimes in particular when committed as part of a
plan or policy or as part of a large-scale commission of such crimes'’. This threshold is not an element of the
crime, and the words ‘‘in particular’’ suggest that this is not a strict requirement. It does, however, provide:
guidance that the Court isintended to focus on situations meeting these requirements’).

55. Art. 8(f) ICCSL.

56. See Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the Charges against Jean-Pierre
Bemba Gombo, Bemba Gombo (ICC 01/05-01/08), Pre-Trial Chamber, 15 June 2009 (Bemba Confirmation
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see Bemba Confirmation Decision, x 235 (The argument can be raised as to whether this requirement may

nevertheless be applied also in the context of article 8(2)(d) of the Statute :::).

58. The ICTY hasidentified five factors indicative of the organization of armed groups. See Judgment, Boskoski

and Tare> ulovski (1T-04-82), Trial Chamber, 10 July 2008 (Boskoski and Tarc> ulovski Trial Judgment).

59. See Bemba Confirmation Decision, supra note 50, x 225. See also discussion on gravity requirement, text

accompanying supra note 48.

60. Tadic, supra note 5, x 70. See aso Judgment, Rutaganda (ICTR-96-3),Trial Chamber, 6 December 1999, x

91

61. See ICRC Unit for Relations with Armed and Security Forces, The Law of Armed Conflict: Non-International

Armed Conflict, June 2002, available online at http://www.icrc.org/Web/eng/  siteengO.nsf/htmiall/

5P8EX4/$File/LAW10_fina .pdf (visited 10 September 2010).

62. Seee.g. N. Balendra, Defining Armed Conflict, 29 Cardozo Law Review (2008) 2461.

63. See e.g. Bemba Confirmation Decision, supra note 50, x 246; Decision on the Confirmation of Charges, Abu

Garda (ICC-02/05-02/09-243-Red), Pre-Trial hamber, February 2010, xx 56-57.

64. Bemba Confirmation Decision, ibid., x 235.
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65. Ibid., at xx 233-234.

66. Ibid., at x 243.

67. Decision on the Confirmation of Charges, Lubanga (ICC-01/04-01/06), Pre-Trial Chamber 29 January 2007,
X 235.

68. Cf. OTP Letter on Irag, supra note 48.

69. Lubanga, supra note 61, at x 200.

70. The conflict in the Central African Republic was characterized as non-international by Pre-Trial Chamber 11
in the Bemba case, whereas Pre-Trial Chamber | has decided at the confirmation stage that the conflict in the
Democratic Republic of Congo was international. See also Decision on the Confirmation of Charges, Katanga and
Chui (1CC-01/04-01/07), Pre-Trial Chamber I, 30 September 2008, x 240.

71. Boskoski and Tarculovski Tria Judgment, supra note 52.

72. Ibid., at xx 208-249. See also Brief of Johan Tarculovski (IT-04-82-A), Appeals Chamber, 12 January 2009, x
64. Despite the relevance of this defence challenge to the question of jurisdiction, both the Trial and Appeals
Chambers refused to entertain it at an interlocutory stage, resolving that it was a factual issue to be determined at
the final judgment stage. At the ICC the judges have dealt with it as a threshold question to be addressed at the

confirmation stage, however.
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73. Boskoski and Tarculovski Trial Judgment, supra note 52, xx 239 and 244.

74. 1bid., See also ibid., at x 572.

75. Ibid., at x 571 (emphasis added).

76. Ibid., See dlso ibid., at x 572.

77. The Chamber also analysed the ‘protracted’ violence requirement as a sub-element of the ‘intensity’
requirement and concluded that terrorist acts may constitute ‘ protracted armed violence' as long as they were not
‘perpetrated in isolation’. lbid., at x 185. See aso Judgment, Akayesu (ICTR-96-4-T), Trial Chamber, 2
September 1998, x 620.

78. Judgment, Boskoski and Tarculovski (1T-04-82-A), Appeals Chamber, 19 May 2010, x 21.

79. See J. Thorlin, Dershowitz Seeks to Distinguish Crimes in ICTY Appeal, Harvard National Security Journal,
10 November 2009, available online at http://www.harvardnsj.com/2009/11/ dershowitz-seeks-to-distinguish-
crimes-in-icty-appeal/ (visited 15 September 2010).
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80. The Elements of Crimes for Art. 8 specify, however, that ‘[t]here is no requirement for alegal evaluation by

the perpetrator as to the existence of an armed conflict or its character’.

81. See Amendment Resolution, supra note 1.
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82. Seesupra Part 4.A.2.

83. uselessly aggravate suffering or the wounding effect’

84. See e.g. Speech by Jakob Kellenberger, President of the ICRC, International Conference on IHL dedicated to

the 140th Anniversary of the 1868 St. Petersburg Declaration, St. Petersburg, 24 November 2008, available online

a http://www.icrc.org/web/eng/siteeng0.nsf/html/stpetersburg- declaration-281108 (visited 15 September 2010).

85. Statement by |CRC representative at the Kampala Conference.
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86. See dso D. Piragoff and D. Robinson, Article 30, Mental Element, in O. Triffterer (ed.), Commentary on the

Rome Statute, Observers' Notes, Article by Article (2nd edn., Nomos Verlag, 2008) 853. The Elements of Crimes

also suggest that ‘[a]n evaluation of that value judgment must be based on the requisite information available to

the perpetrator at the time'. International Criminal Court, Elements of Crimes, UN Doc. PCNICC/2000/1/Add.2

(2000) (Elements of Crimes), note 36.

87. See Triffterer, ibid., at 861; Art.32 ICCSt.

88. ‘uselessly’ aggravate suffering.

89. Seetext accompanying supra note 28.
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91. SeeArt. 211CCSL.
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Bemba Confirmation Decision, supra note 50, xx 136, 353. See also K.J. Heller, Mistake of Legal Element, the

Common Law, and Article 32 of the Rome Statute: A Critical Analysis, 6 Journal of International Criminal Justice

(2008), at 419.

93. See Triffterer, supra note 79, at 861 (suggesting that the Statute conflates the concepts of awareness and

knowledge, but noting that awareness may be a question of degree, so that suspicion amounting to willful

blindness ¢ ‘tantamount to actual knowledge' ¢ may also be covered).

94. knew

95. should have known

96. Seee.g. Art. 28(a) (1) ICCSL.

97. The bar may be more difficult to surmount in countries that do not have detailed military manuals and regular

training and thus where soldiers may not have extensive technical knowledge. Moreover, in non-international
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armed conflict, where at least one side of fighting is done by a guerilla group or other non-governmental entity, a

lack of technical knowledge may be even more likely.
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http://iccreviewconference.blogspot.com/:::/prohibited-weapons-and-bel gian.html (visited 20 August 2010).
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99. See International Law Association Report, The Hague Conference (2010), International Criminal Court,
available online at www.ila-hg.org/download:::/CCECCO02B-7756-413D-A20FC18 C42833EB3, at 6 (visited 20
August 2010).

100. See UN Doc. A/CONF.183/C.1/SR.34,11 July 1998, available online at http://untreaty.un.org/cod/
diplomaticconferences/ icc-1998/docs/english/vol2/a_conf_183 cl_sr34.pdf, x 80 (visited 10 September 2010).
101. Quotation from head of a delegation at the Kampala Conference.

102. Supra notes 26 and 30.
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103. This was discussed in the context of the crime of aggression: Conference Room Paper on the Crime of
Aggression. RC/WGCA/1, 25 May 2010, Annex Illl, p. 7, avalable online a http:// www.icc-
cpi.int/iccdocs/asp_docs RC2010/RC-WGCA-1-ENG.pdf (visited 31 August 2010).

104. Report of the Working Group on the Review Conference, Annex |1, Official Records of the Assembly of
States Parties to the Rome Statute of the International Criminal Court. ICC- SP/8/20/Add.1, Resumed Eighth
Session, 22-25 March 2010, at 42, 44 (informal roll call vote on four options regarding state consent and the
jurisdictional filter for the aggression amendment); Non-Paper by the Chairman on Outstanding |ssues Regarding
the Conditions for the Exercise of Jurisdiction, Appendix I, Official Records of the Assembly of States Parties to
the Rome Statute of the International Criminal Court, |CC-ASP/8/20/Add.1, Resumed Eighth Session, 22-25
March 2010, at 52.

105. Art. 15his, paragraph 4, RC/Res.6, 28 June 2010: ‘ The Court may, in accordance with article 12, exercise
jurisdiction over a crime of aggression, arising from an act of aggression committed by a State Party, unless that

State Party has previously declared that it does not accept such jurisdiction by lodging a declaration with the
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Registrar. The withdrawal of such a declaration May be effected at any time and shall be considered by the State
Party within three years.’

106. See C. Kre_and L. von Holtzendorff, The Kampala Compromise on the Crime of Aggression, in this issue
of the Journal.

107. Discussions on Art. 121(5) in the Working Group dealing with Art. 8 were deferred to the plenary and were
supposed to be subject to the outcome on the aggression amendment; see Text accompanying supra notes 26 and
30.

108. Preamble paragraph 2 of RC/Res.5 reads:
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109. w. Schabas, War Crimes Amendment Negotiations, The ICC Review Conference: Kampala 2010, 4 June
2010, available online at http://iccreviewconference.blogspot.conV (visited 20 August 2010). This result will
depend on how much weight the judges give to the resolution when interpreting the amendment to Art. 8.
110. Clark, supra note 12, at 389.
111. Report of the Working Group on other amendments, RC/20 (advance version), annex |11, xx 9-11.
112. Supra note 17 and part 4.A.1.
113. G. Dive, 4 June 2010, Working Group on Other Amendments, Kampala.
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114. Review Conference. Resolution |CC-ASP/8/Res.6, 26 November 2009, adopted by consensus (Emphasis
added).

115. ICRC Statement at the Eighth Session of the ASP to the ICC, The Hague, November 2009, at 2.

116. Memorandum of 22 March 1996 to the Preparatory Committee for the Establishment of the International
Criminal Court, quoted in Stewart, supra note 3, at 322.

117. For example, launching indiscriminate attacks likely to cause incidental loss of life, injury to Civilians or
damage to civilian objects; widespread, long-term and severe damage to the environment; attacking undefended

places which are not military objectives; improper use of flags and markings; use of human shields; and the use of
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starvation as a method of warfare cannot be prosecuted at the ICC for non-international conflicts. D.Willmott,
‘Removing the Distinction between International and Non-International Armed Conflict in the Rome Statute of the
International Criminal Court’, 8 Melbourne International Law Review (2004) 196.

118. ICRC Statement at the Eighth Session of the ASP to the ICC, The Hague, November 2009, at 2.

235 ¢ LLoadlnn S oleys Cuallo (byns



L 3 1y o deliwbiol g ol (Mol rye &iliwgd iy 98> 53 39390 808y (slacules Gy Can 0 (S 68
Qobiwlsl yus 359y 3590 53 Lo 45 315 35 (6,50 BT ClaMsl il o Sinlon 3ye Jodlip Goi> &Y o0
zoome (] il 2 )L5 ails o0 glont dbul 4 Al Bude g 39d0m0 Ll (golpiuiiny Mol pldid Sl g0
ClSlia (6) 09,5 g (sagee slagudl 13 con I S8 90,5 4295 bl (el Coles 35kl g gae (slacde
oS 39 124 B3lo Gl dlgtiy - s o |y S pe oyl &5 (6,505 (Sl dlgitin DS Sjgo owsypé
Sl JUB 51y s pipaliins o s Soliold o b o 5 05 Jols glaal o] poges > VLol
Y g 56 4y Cumnd S0l sople a8 pogMe cdolislil 8 83lo la Mol MMV, Lot by 30 0 e 5 i

A8 o0 2Ll |y oo S5 Al Melliy Bliuog s 39>

Ol il YesY 1 ace dlcain 595 Sy slym 45 1S pel and o ojls] doliall e cgs a4 124 531 .119
3958 o) EL51 Lawgs a5 3590 pya aosliz 3 o (i Sblis b abaly 3 1)l cun Mo las 5550 cgd )] (6l doliwlul

1391 pGws) /¢ adlow (,508s Alas aslolyg % 236



