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17. Amnesty International ,The Conflict in Gaza, January 2009, p. 23.
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21. Ellen Verluyten

22. ICRC, GAZA: hope emerging despite urgent needs and uncertainty about future, 25 January 2009,
pp.1-2.

VEAA bl — ot /olen Blows | Medl oy SHois Alome & Yo



pis 5 (sosdins Sl (gy9p0 glimle 4y oy pas g Cudpms (s (S)lal (Sl

o oloyd o pobre dobl b ol atily aolwl Fsis I alandd ol e pdy0 (6500595
piline &5 6yl YIS g aliwgd iy oSS 3959 5l Cilos 5 Sl 5 Lawgs 03¢
Slola 8l b dlaly > ] Cuwld g 4 gy lisred Cuxsdg sl pdyo Jile (g5losl § CogSiw
B (250 b oo e (St g2 S Jlos! oS 00 e (i ;S
55T S el LY b (grar el g ol aigten sy (stltd S sibandd
83501 51 Jlaid o ep3 0 &ilusdgd (93,5 0 lgl A8 ad a2 ) add Cumer (gl
NP el oo piy Holli Boi> g Aliwgd iy Jlellone o> Biboy LSS 0
olatwl e (Sl il ay [ sl Susigreo gy (ST &S (obroged
ol 51 Jlasd il 5 S8l dlold ¢ pno; 5yl dndils (50 15 A5 Le Lilod S
Culgtace 335 45 (39t QIS Lo Lawg o3l g JliT g cigis Jlacl 5 JolS” Jli
P S o hb & SLIEHE S gl lulyd g cudb aale (o 0 ]) 0SSy
(GgSane Jilio calis (sl c sl (9,8 LI L (g3l Slilos SIET5,8 plorl o3
sl IS Elstane o3t s3koil IS 53 Sl 5 5 sl o g 313l el Logeas

Ol &y (o s 3 (g Conuo
Ol sy 3 ol oMl g (S5 (sl e YISy g 39000 (b e S O
oS ol o 5 pasd slod )l gl o ysd 1 5 el ¢ B Ol 4y S 2 > Lol
5 Jm9cSy s (KB Bilas g bagsloan (il (Jlusuis jl (86 S pe | cailes 4
1 ol (i b g elain] ccsobati] gin 3liae V) oole gl sy el (6 yg > il
S 9 SLidgy «Shgd Jalis a5 03)0d 0 1) (B (S5 aw (il 3o 4 bgrye 3,190
6 2l 3 g G )Sie d)lg0 5 pazio 3> ol o Aoy 03l (yte 3l 29 0 S
ol ol sl p3Y (LS (S5 s 31 (6,95 52 sl 5 sl (ogen 3)lgo 1 (o e
Trbe Jeads 4010 o)lod ple i )3 (Sin b g (eloia] (olal Goi> atneS Lawys

Yo .
ol 00

23. Human Rights Situation in Palestine and Other Occupied Arab Territories, A/HRC/10/NGO/11,23
February 2009, pp. 2-3.
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www .guardian.co.uk/world/2009/fan/18/israel-war-crimes-gaza-conflict/print ,18 Jan. 2009.
2. hitp:/english.aljazeera.net/news/midd eeast/2009/01/200917205418665491.html , 27 Jan. 2009.
3. S/Res/1860, 8 Jan. 2009.
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4. "The Grave Violations of Human Rights in the Occupied Palestinian Territory, Particularly due to the

Recent Israeli Military Attacks Against the Occupied Gaza Strip”, A/HRC/S-9/L.1, 12 Jan. 2009; UN

News Service, 9 Jan. 2009 & 6 Jan. 2009, available on: www.un.org ; http://news.bbc.co.uk/go/pr/fr/-

/2/hi/middle_east/7808825.stm, 2 Jan. 2009; www.freep.com/article/20090111/NEWS07/90111005/-

1/rss07, 11 Jan. 20009.

5. http://news.bbc.co.uk/go/pr/fr/-2/hi/middie_east/7807564.stm, 2 Jan. 2009

6. "Statement of Special Rapporteur for the Palestinian Territories Occupied Since 1967 for Presentation

to the Special Session of the Human Rights Council on the Situation in the Gaza Strip", 9 Jan. 2009,

available on www.unhchr.ch ,
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www.freep.com/article/20090111/NEWS07/90111005/-1/rss07 , 11 Jan. 2009

7. 1CJ Reports, 1986, para. 218; 1CJ Reports, 1996, para. 79, p. 257; Prosecutor v. Delalic et al. , Case

No. 1T-96-21-A, 20 Feb. 2001, para. 150; Marco Sassoli, State Responsibility for Violations of Int'l

Humanitarian Law, 84 IRRC, no.846, p. 414.
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8. Draft Articles on Responsibility of States for Internationally Wrongful Acts, Y earbook of ILC, 2001,

Voal. Il, Part Two, Art. 40 & 41.

9. Eya Benvenisti, The Security Council and the Law on Occupation: Resolution 1483 on Irag in

Historical Perspective, www.tau.ac.il/law/members/benvenisti/artical s'amos.doc;
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10. Convention (1V) Relative to the Protection of Civilian Persons in Time of War, Geneva, 12 August

1949, Arts 2 and 6.

11. Falk Statement in Special Session of Human Rights Council, Supra, para. 7 & 8;
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SC/9565, 6067 Mtg, 7 Jan. 2009, http://un.org/News/Press/docs/2009/sc9565.htm ; Yuval Shany, the Law
Applicable to Non-Occupied Gazaz A Comment on Bassiouni v. Prime Minister of Israel,
http://law.huji.ac.il/upload/Shany _gazelec.doc;
sl o5 aiwd ol ojgyel ol g SIS 5 SVl (292 Cus)d g0 )3 (2> & Cul S3 4y p5Y
Sy S oo (ololid Cae g puivo 38 5,55 Jla5 3 1) Ban j9ulS poye by oollas pé Camon sl &S (goladl
Vera Gowlland- Debbas etal. (eds.), United Nations Sanctions and International Law, (2001); Xavier
Philippe, Sanctions for Violations of Intl Humanitarian Law: The Problem of the Division of
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14. Security Council, SC/ 9565, 6061 mtg, 7 Jan. 2009, Supra; A/HRC/S-9/L.1, 12 Jan. 2009, paras. 7 &
14; Statement of High Commissioner for Human Rights to 9th Special Session of the Human Rights
Council on the Grave Violations of Human Rights in the Occupied Palestinian Territory including the
Recent Aggression of the Occupied Gaza Strip, 9 Jan. 2009, available on: www.unhchr.ch
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15. Yuval Shany, Supra.
16. Jaber al Bassiouni Ahmed et al. v. Prime Minister & the Minister of Defence, Supreme Court of
Israel, 27 Jan. 2008. http://elyonl.court.gov.il/Files ENG/07/320/091/n25/07091320.n25.htm , Para. 12.
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17. Yuva Shany, Supra;
Sy e
Eyal Benvenisti, International law of Occupation, 2004, p.4; G.Von Glahn ,The Occupation of Enemy
Territory:A Commentary on the Law And Practice of Belligerent Occupation,1957, pp.27-29.
18. Falk Statement in the Special Session of Human Rights Council, 9 Jan. 2009, Supra, para. 2.
19. "The Scope of Israeli Control in the Gaza Strip", www. btselem. org/ english/ Gaza_ Strip/
Gaza_Status.asp ;
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26. I1CJ Reports, 1996, para. 79; Commentary to the Draft Articles on Responsibility of States for
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65. UN News Service, 9 Jan. 2009, available on: www.un.org/news ; www. mg.co. zal printformat/single/2009-
01-17-prima-facie-evidence-of -war-crimes, 17 Jan. 2009; http:/ jurist. law. pitt.edw/printable.php , 2 Feb. 2009;
UN High Commissioner Statement in Specia Session of Human Rights Council, 9 Jan. 2009, Supra.
66. www.timesonline.co.uk/tol/news/world/middle_east, 2 Feb. 2009; www. mg.co. zal printformat/
single/2009-01-17-prima-facie-evidence-of -war-crimes , 17 Jan. 2009
67. www.time.comvtime/printout/0,8816,1873496,00.html , 23 Jan. 2009
68. http://news.bbc.co.uk/go/pr/fr/-/2/hi/middie_east/7850085.stm , 25 Jan. 2009
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Reasoned Opinion of Judge A.A.Cancado Trindade, para. 13;
olRuiily eadsyl (i )8 Ay K puiiy 3ot inls (a8 JUS )5 ey Modl oy Clgfue® jligs b3 ole]
AVELWN o OYAY e ¢ o)lye8
4 S cibly ly Jlo losle )3 Lol STHL cdgn ouiled o588 o gome JUB j> (sigas 4 Sl o35, Clgd dn g5 pas
by Jlas! la ol d)g0 10 Buiod (gl (bl Modl iy Slagas 4 oS 5l sl SIsl o3, 51 pKibley waiS™ ol
K3ldgw Jos
WwWw.csmonitor.com/2009/0204/p06s01-wome.html

B & dilwgd iy Jodl o ol Jlos!


http://english.aljazeera.net/news/middleeast/2009/01/2009125143226707260.html
http://www.time.com/time/printout/0,8816,1873496,00.html
http://news.bbc.co.uk/go/pr/fr/-/2/hi/middle_east/7846625.stm
http://www.time.com/time/printout/0,8816,1873496,00.html
http://www.csmonitor.com/2009/0204/p06s01-wome.html

Yl 5l iz 0, S el |y 40dB &) (S g oy Ay 0j8 @By 3590 )3 Yo o2
G Gab gy ol I o5) 305 sled) il o8 el ol 1 e o als
DS ol ptaleg s o | cadlis oje JUB 50 (tlghuns dm 4 Y+ o8 Jlo 51 Malliye
sl 03,8

SlaBlas cou oS Cunl gl plandd 15355 CwgSs g gy &S Jbb e )
et 9 Olemd CenMo lulid caS b T,y o 4 olei e dlis ) g adb e
LT aos b Gobel cped g g 398 85 e cdgd iows ololid (glinedy 115 0 Jls
5 b A8 S el Jlaisl pwlew (slajltd 5l E)6 Kl oo a0l cpl gy 53 Ol
Jlas! Was o535 5 CwgSs g (wlos (po ads M s cudly o 0 Wb egMeay
djlw e d2lge 135 Ly 038l (19,5355 CungSe S
el lad 4y anad gl )l gl (6508 (Mol leed doliwlol VW odlo €O s &y Juwgs o
Odo pd 036l )0 (Jleisl (Six blis )50 10 W odle «O» Wiy g 5 dalgss cuwd ol
Olasd SO i ogad 0 sloliin 2939 b g Sle daled adlatwIMy o 5y90 oyl
ool oges gemme g @i Jlg 0 (K culir (Mole aaSlowe (sl cdge (Jalliye
Sl o o i a3 Bl ) g0 Sl 35 ISl i et o j9ie VY wle
5 e 5 yS (Mol lesd iiile aalgs 8L ooy 90 ks wcdlae glial g (6508 o Loj)le
ol e daols i slacdgy (Bl (S

Sy90 33 |y g paS (Mol s (g0 CanMo oS sl (Jgd e g plgl zle Jolw
slaoMel oo L zle Jolo ¥erdd Jlo pd il aid pdy 395 a0y 1> (25,1 coblis
(_)"’9“’—> 2 uB).:A_: 39_> CypR )y ) YooV )l u.:l_gq)‘ ul_)L} dy90 yd 1) uly.) w)’to
lpean el o 5> (awliw a5y ol a5 ol 5l cdS Wb cpladd 5,5395 coogSs
Shally 0e5 canMs Slicuwl gyangy lodmn Cardg L lgad i slolds cdgs
4 Sy 0)bg o)l ol g 0ol 53 Beis Ms 53 ]y n igdauds oS sl Line ypdy WS

74. www.timesonline.co.uk/tol/news/world/middle_east , 2 Feb. 2009
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81. Henkin Louis, "Inter-State Responsibility for Compliance with Human Rights Obligations', in L.C.
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395.
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87. A/IRes/ES-7/4, 28 Apr. 1982.

88. 1CJ Reports, 2004, paras. 155-159.
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n0.846, 2002, pp. 421-430.
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5. “Exposure to White Phosphorus,” signed by Dr. Leon Fulls, Ministry of Health War Room, January

15,2009, Ref. Cast Lead SH9 01393109. Original Hebrew on file at Human Rights Watch.

6. C.f. Jane’s Ammunition Handbook 2007-2008, Leland S. Ness and Anthony g. Williams, eds.,

(Surrey, UK: Jane’s Information Group Limited, 2007), p. 644. See http://www. janes. com/

extracts/extract/jah/jah_0462.html, accessed March 6, 2009.
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8. military shields

9. In the 2006 war, Israel said it used phosphorus shells “against military targets in open ground,”
although Lebanese officials claimed civilians had been casualties of its use; see Meron Rapoport, “Israel
Admits Using Phosphorus Bombs in Recent Lebanon War,” Haaretz, October 22, 2006,
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http://www .haaretz.com/hasen/objects/pages/PrintArticleEn.jhtml?itemNo=777560, accessed February 4,
2009. In the 1982,

war, Lebanese medical doctors and western reporters said that white phosphorus shells had killed and
wounded civilians, particularly in Beirut. See William E. Farrell, “Battered Beirut Burying Its Dead as
Latest Truce Appears to Hold,” New York

Times, June 27, 1982http://query. nytimes.com/gst/fullpage. html?sec=health&res= 9COCE1D
7153BF934A15755C A964948260, accessed February 4, 2009, and Robert Fisk, Pity the Nation (New
York: Atheneum, 1990), pp. 282-85.

10. Sakher Abu El Oun, “Israel Says Gaza War Nearing End as Fighting Rages,” Agency France-Presse,
January 11, 2009, Adel Zaanoun, “Gaza City Pounded by Air Strikes, Tank Fire: Witness,” Agence
France-Presse, January 12, 2009, and Richard

VA 6 g g e GBI b,


http://www.haaretz.com/hasen/objects/pages/PrintArticleEn.jhtml?itemNo=777560

o jeme i Sl o) (ol (slavg s a5 Slej 53 9 4315 V0 5 VW )0 (65

29 Sy gl dn @03 (Gg iy loallS adlate Chow 4 (oollas Sl )03 9 SSU
i 5l ol g 4 565 iSages SMan uid Sl 025 (ollss g9y crgil3 10 o5 s
M ) Bizas |y Sl 5,8 LT sblie () 55 Ao o0l dyies yhud a3 B
L Slog (8 ALIS ) dpdes pand (loj e )3 g Sl gl Csls A 4 S35
" elogl gy el dgli dluwy b & jilae b 55 5 0dlgls Ky cliacl j) Son &S
2 iy Bot> Lbad s Clialie .cuil doldl 5oy paa U gl jobay Lo S oyl
g Ladlgls claaSe pogde .cuily Bblo pl )0 Mbw jaud 0y e jl colls a,gl5 VY

Sy by JB o sble cpl 1 0lge ol 5l ekile b 4 (w55 B ¢ b puae loge

I g 53 ol ol
ol s Cpmo g ol s jlony dgall 5 4y (038 Sl 0255 (oollas (59505 dlo
Oz 9 Cudl low ooty 4 S35 (loj () ) Gliwlew 213 )18 B o) e (dands
295 5 2351 03] poze s oy 4y Aol Sl (285 oliy gl 45Ty oo wadie il |
Dg 03l gl

o8 SR 05 St Haud (gl Slage b Gl law sdas dib 93 5 (53l ledlo
0305 53 3535 48 )5 oLy (lila 50 45 S 291 (3dg) padoar b oS il 4
Gloa s Copise LU allebl y o Ly asdgs ol clonlud 4 joome g bl yue
F b @S L glojon (3= claygil ) 4 oo Sloage wledad Jlatdl ¢l o
ge Gl b ol b obe plijlon )3 malae ol S 1y on g il Con
doy S5 Guigel (e w58 ader Sl gl b (Jle Ll b (gm0t A g,
O 93 iS an Bhge plod Glelid)S oAb e 29290 (9)b 083 5 ezl

Boudreaux and Rushdi abu Alouf, “Isracli Offensive Presses into Gaza City,” Los Angeles Times,
January 12, 2009.

11. Those killed were: ‘Uday al-Haddad, 55, branch manager for Palestine Bank Ihsan, 44, (‘Uday’s
wife) Hatim, 24, accounting student at Islamic University (‘Uday and Thsan’s son) Ala‘'a, 14, pupil
(‘Uday and Thsan’s daughter).

12. According to the Palestinian Red Crescent Society (PRCS), Israeli military operations in Gaza
destroyed three PRCS ambulances and damaged another 16. Human Rights Watch did not investigate the
circumstances of each incident.

Palestinian Red Crescent Society, http://www.palestinercs.org/news_details.aspx?nid=158, accessed
March 6, 2009.

VAN bl — ot /olen Blows | Medl oy SHois Alome & A



F S &8 648 luslon Copde 383 )3 b Haud sl e g g ol § ho (ol dglS
o 3y 29 0db 03l JWH Joe ol 4 ol jglome dibs Sl (65503 5 Gl ylen Censs aidll
g Hliwjlows 50 dlge pl 55,8 ssimd LS g a0 ;00 ABlgd 5 i lows oS
836 Je 3 S35 1b (BBLy pogas )3 o Glojlw (Saiuled yie 583 (¢
2 sl e ((Suules 185 ) S g Whe jluia 1804 Ve oA gl @35 o) o
S Cewd 4S5 b a8 Jlo lojl yda )3 od poxite dS'gy (S D jomiie e oyl (Jl>
pScewd lej ol jo aS el Jb jo pl g bl fle 0 M jaud (ggime aSgy dw
5 bjoel Sl ) oy g 488 K ot Jlo 83 53 oallipué duatin
S e gt Ay o 3l e ol 0 ) 5 2138 dlse Sl Slgls 8D (imen
s aoldl 4y gl YV U sy c59) 0390 o a4y 31 &y &Mas ) Blaio

Shlas 3yl 4y Jore ol 51033k ol 4915 o g )3 o lolid)l8
Y edeo YIV 10 AU o0yl Sliaas 4 0)lg llud s ol opl jd a8 sl 0yl
503 ol dlas ol )3 55 deds 3 93 itmed 5 e olojle bl a5 G g

3 om s ol oS (slag s &5 392 Aitne (limed oyt pl )3 (8 Sl )
Mad eblaie iz Wiles S (3lilys ol 4 plaisle jhe J31 5l eles (glag s alos
Sg-tel) (w8 NIl 25 g Canss (Bblo cul 1 (GgelS o) doste Jho plojlo S5
758 lgs e el ol 51 (@0l

585 e oS ol (i3 S o, g slel ol 3925 ol oJlo
& pavcia |y (ool a8l 5 3,5 JISG1 1y 185 )3 daunld 5oy 0 gy by 038 Satles

13. “Attacks Against the UN in Gaza Must Be Investigated,” UNRWA statement, January 24, 2009,
http://www.un.org/unrwa/refugees/stories/2009/attacks_un_in_gaza jan09.html, accessed January 26,
2009.

14. Human Rights Watch Interview with Scott Anderson, UNRWA Headquarters, Gaza City, January
28, 2009.

15. “Secretary-General Outraged at Shelling of UN Building in Gaza,” United Nations Secretary-
General’s Statements, January 15, 2009, http://www.un. org/unrwa/ news/ statements/ SecGen/
2009/headquarters_15jan09.html, accessed March 6, 2009.

16. Barak Ravid, “Olmert to Ban: Gunmen Fired at IDF Troops from UN Gaza Compound,” Haaretz,
January 15, 2009,

http://www .haaretz.com/hasen/spages/1055761.html, accessed February 24, 2009.
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17. Ibrahim Barzak and Christopher Torchia, “Isracli Shells Hit UN Headquarters in Gaza Strip;
Airstrike Kills Top Hamas Figure,” Associated Press, January 15, 2009.

18. Press Conference with UN Emergency Relief Coordinator John Holmes and UNRWA Director of
Operations in Gaza John Ging, January 15, 2009, http:/ www. unmultimedia. org/tv/ unifeed/
detail/10679.html, accessed February 24, 2009.

19. Human Rights Watch Interview with Scott Anderson. On December 27, the first day of Israel’s air
offensive, an Israeli dronefired missile struck a group of students outside the Gaza Training College in
central Gaza City, across the street from the UNRWA headquarters, killing at least eight. See
“Israel/Gaza: Civilians Must Not Be Targets,” Human Rights Watch news release, December 30, 2008,
http://www.hrw.org/en/news/2008/12/30/israelgaza-civilians must-not-be-targets.

2(0. Human Rights Watch Interview with Yusuf Daoud, Beit Lahiya, January 27, 2009.

21. “Israel Shells UN School in Gaza,” Al-Jazeera.net (English edition), January 17, 2009,
http://english.aljazeera.net/news/middleeast/2009/01/20091177657498163.html, accessed February 3,
2009.
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22. Jus ad bellum
23. Jus in bello

AYAY (i b ) lisl o) o5 dopgilan sloacSin ) jarbogs Jluo g diliwg piy Goi> 3L el .5, TS
25. Convention on the Prohibition of the Development, Production, Stockpiling and Use of Chemical
Weapons and on their Destruction opened for signature Jan. 13, 1993, S. TREATY DOC.NO. 10321, 32
I.L.M. 800, available athttp://www.opcw.org/docs/cwc_eng.pdf
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27. http://www.ccwtreaty.com/KeyDocs/ccwtreatytext.htm
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28. Human Rights Watch telephone interview with IDF spokesman, January 6, 2009.

29. M825A1

30. “Israel: Stop Unlawful Use of White Phosphorus in Gaza,” Human Rights Watch news release,
January 10, 2009, http://www.hrw.org/en/news/2009/01/10/israel-stop-unlawful-use-white-phosphorus-
gaza.

31. 69 Robert Marquand and Nicholas Blanford, “Gaza: Israel under Fire for Alleged White Phosphorus
Use,” Christian Science Monitor, January 14, 2009.

32. Bradley S. Klapper, “Red Cross Says Israel Firing White Phosphorus in Gaza, But No Evidence of
Improper Use,” Associated Press, January 13, 2009.
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27. Procecutor c. Kordic & Cerkez, ICTY Case No. IT-95-14/2-1, 26 feb. 2001, par. 207.
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L.V. Prott, The Protection of Cultural Movables from Afghanistan: Developments in International
Management, in Art and Archaelogy of Afghanistan: Its Fall and Survival (van Krieken-Peters ed.),
Leiden-Boston, 2006, p. 189.
34. Voir Les bombardements serbes sur la vieille ville de Dubrovnik, la protection international des
biens culturels, C. Bories, 2005, Pedone.
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36. Pour le texte de ces dispositions, voir J.B. Scott (ed.), The Hague Conventions and Declarations of
1899 and 1907, Oxford University Press, New York, 1918.
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37. Pour cette pratique, voir L.V. Prott & P. O’Keefe, Law and the Cultural Heritage, Vol. 3, London,
1989, p. 804 ss.
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J. Nowlan, Cultural Property and the Nuremberg War Crimes Trial, Humanitaeres Voelkerrecht, 1993, n.
4,p.221-223.
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Pour les travaux préparatoires de la Convention de La Haye, voir J. toman, La protection des biens
culturels en cas de conflit armé. Commentaire de la Convention de La Haye du 14 mai 1954, Paris
UNESCO, 1994, p. 39 ss.
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48. J. Merryman, Two Ways of Thinking about Cultural Property, AJIL, 1986, p. 831.

49. Voir Directive du Conseil 93/7, Journal Officiel, L 074, 27.03.1993, p. 0074.

50. Voir Réglement du Conseil 3911/92 du 9 décembre 1992, Journal Officiel L 395, 31.12.1992, p.
0001 ss.
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56. International Union for Conservation of Nature
57. International Council on Monument and Sites
58. International Center for the Study of the Preservation and Restoration of Cultural Property

VA bl — o /ol Bylows | Modl s SBois Alme & VFY



2 Gl (g0 Jd igd o adld «Cu iy Slpe» laisdy Jlgel pl &S pen ol
Jb o Ui b by 4658 ang jshied Slgi el (uejw gy &S
A s oy 3 1y ol izl Slee (35)] Gl (a0 4 Cunypd )3 b S (Sim b
&b b clgd cnMo cov dap S sliel U e Mo cov dhs bl 4 ww
& = GoilylS gae Scdgd bl bl Ske o8))) @bl Jlgel cBlis 5y caiie
5 Sy & Wl s 1y Cydeame ol s ey Ml assls IS Skl Ly i
) 0085 iyt e e daS Lasgi 45 el Lo Mo 0355 5 alslis IS
Sloygd SUBS liee 3 Jlgol jl cblis 3590 13 g jats (6350 ©y50 4 ols
1y gel 5 Copolad 33155 o a5 0illy by Jailly (gl s 3)lg0 55 olsd ey Y o3le o590
Sl Canppd 1 Jlo SOl ) S $pSerenal 4 |y ateS a0 g 051wl jlas 4
(VY 03le ¥ sty 9u90) LS S0 25 lad (15300 5
Slyde 5 oles eyl JolSS g Jo0 iy Syidie Sl Juol cglito (ag2yla
o sl 03,8 bgpia |y O 5 Sl bl bk 5 (hglS slaclad wdas 4 by e
L (V1) ol 25 (Simyh lysn o gl s 8] ol iy 452 & g b ]
Goi> BAISMel |y ol ] 0B 5y 4 gy (il slacdgd aiien sl 5 il
Ll iny e 0pgpuilelS” pl (ol paie 45735 IS Glgie o 5wl (e ol
llellin gy 3 oty I @Bl I et plisa O 5 (Simd sl coles
o 4 b b JEhs el seis VAAY enleS V¥R sl ol ond ab
plod XS (o0 5o 0dd (Gl ple Jlallip o> 84S pMel g Cunl bgapo colity (sl bxia
25 855 cblin 1l lallim sl Bas > Bly (b 5 Sl Canle sl (slod
e 585 e b gpadlsiS YT eole 3,5 5 ool 3y90 IS )3 iy cblie
ol wgele 5 (sl g cblis O 5 (Kimp i 5l Sagate o plod S o
Sl jl Colos (IS g (Mol b igSuigy Voo ) (gl S ()80 S0 L coles
5 () o3le) ol osile (Bl LIy 3 o i @lie (gl Jlo Voo Sde 4 JBlis o Sin )b
S o i 1y g ol Y 3] 3 oLl o ol o5 [ ] b oyt
W5 o5 1) «aiS el 5 bl (Y 6l Gl F ol (ol ) cngeds
Vool S oo ke 380 g ) Ol iy (S Jlgel BB 5 (o)l edlitislegus

59. domaine reservee
Wl mites ‘_;i) 8555 5 LSSl ¢ yudgu cBgw STyl il (il 4SSl puol

VI & L Olaaleo Gg8s gaml 8 30



2 ol giS Cuwga 53 zydie 9 (S8 sl lulinl b sdaie (les ol Sl 4 1) cdgs
sskatods |y (sl OV B A lge o3l e pile Glags o Cp Mo cod 4l pglne 3blis
Sledl 2Lk g 59 @ bgye lacdld 590 > el )lSen g cdlid peds
D)le0 s e gSanigy 5 o Slolio a4y eI 32,k 51 Gl o5 Sy
Gt 5 i |y ool g 4l 5 (i Sy Bloday (gulsiS o atiod ol
2L Gloj Gde i b e Jl (e 5> ks 515 2l )90 )5 (Al (Bye Hollonm
SipmelsiS s Sy 4y shao ) LTS 3,8 iy o5 AL cplgtS by J oS
Ogrg ol by b A dales Las Suisy lagygdlsS 150 wiles (Sl Sy b
Jlgel 1 cBlis )3 (cogos @lio 1350 (alolid sl wreo pol> con Cg2)la 5> &S axl
3,0 el 48 sl Ml dmsly bawgs (SuSly g plaggl s lao o o 5 (K
G 8 opel iler 3L &Ll s e o 5 dipe )5 5o rte o &

ol (§y9p8 sl oyl (T g o i o, Bl >yt

2 S ,8 5l Coles O
it sl 0 45 SB | allas Nidgy iy o £gdge oS el 0158 5l 4o
5 ShlSal (oole 3)lge plas > g dibgle g (gim ple Ty of g 2 22y (Simjp Glpe ]
by o3l (Jg Joiiops b Jodio (Sin)3 Jlgel 4 (Kon oo (sl sloca
o solapt Canle b Lbgin daw > St Jlo Sy J Coles o palde bl g e
Oy & (6,8 cuslle Goi> (Mol (el ot o5 plomen )5 (05l
ity 485 ol e LS o by o2 |y par slapin g Oladl (Hwge dile (Kb
sdigh @lie jl &S L)y Jlos (688 cullle B> 4 bgye (ol bl 3529 (0l L
i Il 31 slid ol LT 31 ookl (gl o 5 b Az colas gzl S5 L 1 S,
Mt (eloinl (gladleg g ajlisl ol I oS g S (o Culos 1L & yoboi| (S8 L
At ol dsels S0 AW 5 xSl w0148 gl g AL oS

Goi> Ay o Solalpd mhaw )3 bS5 Bl M ol 8 pghaies
o) 95 g Simys ok Sllos g (oime (Sipyd Slye jl Coles lp 2B iy
dog ol 92,503k VA Jlo 4 oo )0 (itnss SlaB)S )50 (3L @l
Cal 5 i M S e Jos IS0 cpl gy lore g (it Simd l Coles sl gSainy

2 yied BB )l )3 Sy el 10 S Do ylSsh g (s Sinjd | coles @ @2y 4oy P
<http://unesdoc.unesco.org/images/>. Jlis

VAN bl — )l /olen Blows | Modl s SHois Aome & VF§



ool (o5 Kips 5 oS Simpd ple BE Gl 8L pe Six glad Bamd i
0,b9d ;ST Cud )l g Sbls 4 o)l slaciw 4 o)Ll € e Gyle I ealaul 64yl
ol 1> B oy b (b5 Loluol L1Y5 (elys domas )3 g Slooly awd jl 1) Linss
Sl ony clSin 8 jl coles 1) cuis 2,0 g) sSudgy 300 Jos K00 43 VAR and
g 0855 sl coS ) Coles (el Lo, bghs 3501 Jols 5,845, eiass 155,5
5 oyin (gl (e & 0 oS Cul B (16 St o ol ) B oS (sl
Gl bl i (6 Jhas (oyme ) ond Sl slaidl S 5 &5 Wil e S
o 5l (o901 (6l Copotl (olo [ Kikyd lpre 5| clible g dxols sl
5 olid @ls cloySals Mol (gl oSudsy VAAY Lagas ulyiiS snd anl asby
iy oS 5 IS sl ¢ zban 4 Canl (glaol s S5 ol ] ity (g0lo
P g slapioles (ad) Sl srojee ) Jlo S b (Simyd lacin pulye
o ol el Ml B Sy S ) ojss S0 5 kege sSnd
Slrin the S ppdy Sy Sl 15 B e iy 5 Voor Jlo Ll
P Vee) ool 3 B s ed el (ol (Sin )b Sl bais jslaie &y aslasix
0280l p0S oo I (5 Bl polaieds Ll )3 €998 Gl )5 3 Ll lewd)S
oy Glimad ol S 05,8 Lauwgs o dibply iy i 5 dzhyy € gaine ol pud
5 yin oy slacSlis o by oyl (goine Slio porhe 3 5 Cully Blbpdys
ST 5 5 505 88 Sl 8,8 o | 390 (ol Q) ) o ol Bl
ol B8l clp & 1) (elaial Cgyle g lad @lie g Wgd oo (36 ol 5l &5 ol
s 4 Cons |y lyatal Sl agrdo 0855 golyr 4 ladil)b (ol )03 Atas (6592
Coply (Nip)h S g g5 Jl cblix g 03 (Sinjd Cogp (dly g WS (e el (LS
e 3 S paiten Sl U g CES By g ou 390 Iaome iy (] ke s
ST ogas S Loy o (sgino (Sitjh &l I Clin aumdlys (¥ o2l)
Wl 0ab 1yaVla3Y Yo o8 agili Yo po yomnilesS ol conl odel oas aid ppdy ¢Suigy Yoo ¥
Joline Sligas 4y gy L5 5 B8 slony] s s <Ky Lawsy (sl oyl 4 )51

Joaiody salizo (glacdgd 4 1S o Sl |y Mol lages plss Ky ccgoplo Jai ] el
lagynj o > (Kimyd galg o Sludl (slrog ) 4y s 055 Sin b g baciw | cladloce

62. Voir <http:/portal.unesco.org/culture/Recommandation sur la sauvegarde de la culture tradition nelle
et populaire. adoptée a Paris par la Conférence générale le 15 novembre 1989, disponible a
<http://unesdoc.unesco.org/images/0008/000846/084696f.pdfitpage=250>.

VFO & L Olaaleo Gg8s gaml 8 )0



Colox 4y (ggine (Kim b @y Sl cladlons 5] pspie cnl 53 S o B0 )5 0 b 3gd
gle ((Simyd Slpe | coles I Ban il Gods dilen Canl S35 Hln pul Boi>
a wblizel 5 byl Ll ol (M Bl Slal 5 eSep a8k o g
keisldl g lnog S dacde (pogad b (soges ol (e Ojgod 42 g (patd O)god
iy Bei> Ale (( Kizyd Gy 3l Coles i cpl 3l b (el olar (o el
g plynl Gl 1y (gaelsd g 3005 gy o CunMo dlas 0 &S Cuwl s opl o WIS
Worl )3 NS Jeeod gl (s )3 Gy (Kb el g pelbil 4 Cund ) (Sl
g o o gilis 3] Cales b sgine (Sinjd Sl ] Cules nadlsS (s3929 o
S 5 35 im 5 50 Gl dmdly S nie o L Ui 2 iy 45k s
Wassy 355 Lttws )3 s o 5 OpmmdS ol LS o Jb o 7"
Oged = Wiad (Mol gaw )3 ord aBpdy il Geie ple &5 Cul glaciw
2 copmadlsS” Jlosl o5 51— Sldl cualS” plio b () & Cond ol (sloay,
e Jpear |y Gone Slype (538 5 (ied (A daly ul %3 Sy 5l T o e ol
Sjlsie Sl wman o sl g 03,8l de3eds |y o 45 Sl sloog,S Cusp b

sl (g Kb

el o 5 b o sl 49,518 ST 3)00 il 4 gy Voodle > gt 3] A
b ol 53 aog)S g qolge bawgi g odd Jitie Jud &y Jus &5 (ggine (Sin 2 Slyee
ol el (Stog g Casp planl Ko gl 00 (g3lujly lisu)b g Canb o
Ll yo €900 (sl CaBMS g (Simyd g5 4y ply] )3 &S Lo carge )9l 00 oal )3
P8 ol (g bog)S paler ln syl gaw )3 esdleS iy nl L
g3kl ) Jlagd sotne (Sin)8 lye (g o lawg oud S5 (blix ol Cg2le
G103l 5 oles e 53 ypmadlsiS” ailawbio g e BB ) oge L ble,S Jiie
Aul 8 ool ! suisS w,fu ($Hlud Ao 50 i8lal 4 Cund 5 dwy oo HlT A oS
i35S 45 3leg ) Ll 5 e it |y S3ine il b Sl ] clblio (sl (sl
S ) el o5 cunl (o> S sl ggine (Sin 3 @lpe I s jLisl g dbxl

sl dodia S, SY

iy Sl b &S Simyp o Tyt ygmucliS 45 418 o yasedie by oo € b fgis 6 ¥ oslo SF
9o Jloel sl JE5lo sk dg (i 9 381 5 laog S gelyr o blite plinl Jgol 9 s o> 42 @2,
A0 osle .S, £

VAN bl — )l /olen Bylows | (Mol SBois Ao & V£



2o ol 390 33 7S 5 (Suialed cind g S5 1) 48 o 390 (Sinjd e
g S 29 chadlone Silels ()] o w3 Sl e sgine (Kb e 45Se &g
Sz |y Wlyo pl &S meley Basle poles eS8 )lie a5 Sl o)l de2g oy
Dy e S o Lais g 0], 0

i o5 5l 1y ol (Kol scspien e pmadlyS schnsd 4 ] oy e
3 S el X5 U ple p (Sinp g9 00 e b 1y Ml
P SR8 e 4 @) S e enilelS hpdy 4 ol (Jae )3 & SISl (6
3 cllis ulouS (s ol GBI (et S (Ko el Yoo ST
bl 45313 3929 S )5 (dlayg) Canl ©ylow Sl plojle pllas > Jlo (S8 g5
aealy (Yo odle € un) (Simys Slyse jl cblis 4 cuns Yol olil 5 1) (500
Ol hjle (Jb cnl b gdoe BB wolidpliol 9 (Pl s in (95)1L (o slaaiaeS
S dapad 4 @y b dbcds onj lacin b (el g95 5 Bl 5 o )b 0]
b 3 el o 33la (K203 Ll ] b 055 033 o5 €Cioh 5 Colasid
Vo odlo gl oo 3994 leid Hlun (slaliue wanl Sl dlasl G céb > cwy g
e Jgol 4y 5 pdibllasil jlowy (Sloged & Slinlee ;K03 b Ly 4 g2y Ggensless
oY Jlo e 3 il e dlis (pl & wund pas g (9 (oSS (Blie Coles IS
9 B9 & 258 yoadl GlSA Bl pSb GenileS D j g WS (e ke oo
o (pl oS 3 KABD yodd M ) guae &S 1) Slialee (505 Cageds pd il ciligss
iy 55 5l Colon & bgye SlasMo ()85 (gilodz LSy (b 118 32 b 5l
055Tom 15 n Oyl Jlo e 398 b 5 o e o i ol
85550 el 5,15 (e )50 S5 4 ]y b oS 0l SLaB 5 b gl ol 2o
Ol K0 4 b Ned BB gyl (Sinp ol gl coles lp bl LI oS
A oyl Oylos (o3l e 5> Sl m ¢ Mol

F iy g 05 o sy | g (i b o 0ign > Phos Ayt slaglefle (aulels & odlo Jls ol b S5
ladicej )3 ©jgde (ly Mo S8l (izen g (ages b pogad Slaglojle jlamd o LSl dieS 4 A o3lo
LS ged ol
67. Convention on the Protection and Promotion of the Diversity of Cultural Expressions, 20 Oct. 2005,
http://unesdoc.unesco.org/images/0014/001429/142919e.pdf.

VRV & L Olaalao Gg8s gaml 8 )0



8 5 oS
Sl blatal BB (20ls o ((Kmjd Jlgel I colos Mollip pllss Sl obS™ Julos ol 5l
oolide )3 g Shiales jlodomy pllas cpl Jl (elasl isu e3)S dlis Mo o5 psbolen
odb JSi5 exilodd abpdy gy wgla 53 &S Kp i ey ()lxia sl | 5Se oS
w22 )8 s 200 o s o 1y lallin gy gl atdg 53 48T gl i Lol
2 8 Jgol [J) lasgorme] ((Simyd Slye jl colos a3 pols Jlo )3 & conl
ol Jgol ol Lo 4 gyl (8 USh Sl 0 b 4B S JSS e Gois e
g bis > (Mol dnsle (S Cadio ggige (o o (Sinjh lye oS )05 2929 4t
S g Jllple (Shy b e g090 <l 4 plyl ot 1 gl o 5l sioo o
0 by Lo sl |y 1l ol Lolligm gy 33 ol ) Jlol el sogas Coniic
Josl Cusgion 4 bapo (o 38 ol oS il 1y ol il e (glao )l
ol (ola ©y9p8 Be5 e ek (K gloj 3 Cuerl b (S Jlgel oy
09,5 b dnaly S5 4 G ol a8 b o 59 ol & polin (a4 psbolan
o G5 g 1y ol LSSy el 6y Cdgte Bl e il ol jon o
iy lgel old il a4y agms @ basye )5 pegd bl atily oy (Mol e colis
&S (60,8 peogu WSloads Jie sellas odd Sl yeo g jl SelBye b 4 oS cunl
S Jlgel oy gl s sl gl gloj 53 6ylen (JSS e 4 @2y 8 olulis
ForSsle 4 aw pimen g Sl plo Sgliype joba &5 Cul Jlgal b g e
Sl ohigh 5 (do cMo )l sblie 3 (S @l GiloossSly 5 o5
05 Ton | sl by (Sim b g5 g 003) slaSinyd 4 oS ol b sl O 5 (Simd
b opl b o395 (olnsls ncdd dat gl Jlos] b5 bye delgh o8 305 39g lSel 3
el Lnled o 0 1) douil 90 (60954 Ao (pl jd il Slalee Gl K0l &S cdpl LU

Ssine (Silyd Slye (sl SUilas b pod sladyg) Sl 52,5 sl Slen (gd 4l
Sl 1) 298 Glaiy (o oMo 059> porie Culy 5> (piisej w53 @Bly sloog)S 5 pely>
dilw e 5 Suie

ligs 505 5 (Sip b g9 il coles e (S)LSS dbml g Jbjle (gl 3 Y
WS o ) @)l ol Ao )3 ofaga (Mol

VA bl — e /ol Bylows | (Mol (Bogis e % VFA



Gosgar Sy uloma ol 5 Bt islan Jlallon B el 55 e b (Ml (B sE o
A YAVAR PV V) L);ﬁ"b CJLY AYMN/YY :dlas s:,ékw; @JLA ASAVNFA Olae AYM (Fr SJL:..';'/ 4[,.1:24 9 S Ju

JAS aluld oy 55 Lcdgd 9 31,81 (odl iy Cud ghmne

S5 byg

NN
deas 1y 55 9 5S|4 (GbLaS 1o (680l el lsed T )
Sloslss 2 > (g Jl @oliodign » Gile S e Gln b ollom Ol Jinaes
9 e O ) el 9o (e & 35l o0 dnlge Mlliyn Boi> aoye > Cudly (ol L,
48,8 )18 (Sbre oyl dogi Dyg0 duin 90 5l atdl Ayl pl o) dg3g e MBS dlayls
P 5 055 o IS L5 s 3,05 b 3o 65 DSy (ot S el gl o
A5 (Mol (slasusles |y daddllas 50 diloduns dowolro dacdgd 4y (g3 e (slaog )3 Jlos!
S o3 o5 o  aaSlone (55815 o b | g s i 35 (e g B 3,5
Jr58 lume ¢ dgame 3,8 L U sl (i )3 05 Mo &y o g8 b (6580l Ml oy oylges
oy Sy 0jg> 5 rcdgd 4 (g3 é (slaog)S Jlosl Clustl 4 (S plina 1) 30
D3350 sl 51 i BT g WS el ] wypr s Canol D00 )> dlie o sl aisly Jasie «dgd
A Exdgtn > el gt oS S Jlnn o550 U5 oo 2508 631y

Bloduso dowolro (638 (4,08

pouria.askary@gmail LUk asMe ol5iily Jlodl oy G (5,58 093 (goomiiily ¥

VEA 13l el Gl giame



EVRUTIR
48 Gl JHollim 38 (S colo dbor jllacdgy Molliyn clgtnn 4 b o colo
Jso! tlsmieass 05550l Cnlio ) el 4Bl dnwgy B s> j i ol sl
S 5> 51 oo 31 5158 sl 35 ladl Aiels 5 "t oo ple Jlallipn g (S
Lo 22158 g3 5 sl Incdsd lall e Clsians (55 51 85 g5y ] 4Bl b i
Lo e oolital 35yl o

b > Hollinm B (gmneS’ Conl (oten 9 035 E090 9> Culptune il
solgs 30 Jlw OY sy plosiliw 50,5 jlel lacdsd culgiumn 3y90 50 |y 255 adllas 1AFA
oy Culginns & 21y lge st sgsmmseS O] g 5 by 3 ¥oo) JLo
Slabie Jas o0 iz b ol ) osle ilas 05,8 cugeat llodlyn alilsee Jlos! Llsd
a5 ¥ 03l Uy 0 el ol il o cdgd o (llodliyes Cedifins pilis o>  all s
48 09 oo daeld (Mollyy wlilscte Joo CSSpe (9> (K0P 3500 5)he 45 295 o0
tayed b S 5 b U e L8,

5 09 antio cgd ol 4 Yol i b (Al

il g o Mol 2405 a8 Do (o

oyl 5 olusl cuild )l o)Ll Clussl culbld & g i 25k ¥ oosle «d wy
3)90 gty dlg—e ped Juad )3 &S Cunl (1 Cunss Slinedy cgd (Ml Colgiune
Syl ol 1y Jgd 4 bS] Jlasl lul bl 045 ¥ oole a5 s a3 )3 1,8 coxy
1S Jlesl 1y (658 oSl sl wlasly okl a8 5l Lolasl lasles ks, 48 o3l
50, )1, 8, d cded Ll o g 5] a8 098 0 bgype olb (glanad 4 5 olo 4
ool 5 LIS, ks, a8 il e aseie ¥ osle S Jlos! 1) aeSTs il b sl lone
@l sg5e )8y ST o> 25d e it cgd 4y A5 Jlosl 1) (g3 @08 31> lasl oS
A Sy 0l o plol alo glagleys U b )l 3590 e b (lojle o ce Mo
oo g dy odliy 3ot 3ok Yool 4 03,5 0,Lil alb 51 L slos ks, 44 V) b
ol U8 g oylas coss Uy cdgy S oS la ol ygins (clal 4 A ool .39 o3
o> whyladl il ool pilins a8 cowl ol (o)l o)l A osle )b olaidl

1. Ian Brownlie, System of the Law of Nations: State Responsibility Part 1 (1983), p. 9.

2. Ian Brownlie, Principle of Public International Law (5th ed, 1998), pp. 435-6.

3. Danwood Mzikenge Chirwa, "The Doctrine of State Responsibility as a Potential Means of Holding
Private Actors Accountable for Human Rights", Melbourne Journal of International Law, Vol. 5, 2004.

4. Yearbook of the International Law Commission, 2001, Vol. II, Part Two.

VA bl — o /ol Bylows | Mol pet SBois Ao & 1O+



JL8 50 cded Cudgie 4 Vo odlo g o Jlog! cowsy SB35 10 g 29 o Cgmxe
a8 dlgs I (So 3k a5 sl (6518 0,13 V) 03le 0 3Vl g 3500 (ledyed )13,
ol g pll leisas 1y 55, T Mas b lisl o s o] 55 £ s0d i <o
Pl 03,8

5 0 sy Enlo o 1 s a4y ol iy alilsce Jlos] Gl Cull alius
U a5 (blidsis g Lacdes ang )90 Sl jl a5 ol Jallopn Goi> (S
sl 038 (5390,5 Jllir 5> (pgmaneS sy 3 975 ok ol

@ CEby males ol 4y dlie ol dsldl )3 & A odle )b 565LsS dlge e 51 Lol
Jlasl (g o Comore cdgd & Cpeamiio dlon 51 aST 29,5 L 3y8 a5 5> 0, sy
A5 33,5 oy (H3 4 Jlos il ) (86 Mllory Colgtons o 153,50 S5 1, 5V
lodgy o €S Co g0 09,5 28

o Ly o8 JyuS B3 5 ie aSiy) Lol fan] ol ey dnels (389 5,90 005l5 )
laMa] ay 0,5 cded (ol s Cugtus 4 oo U adl Wb ds as U205 o Jlos!
9 S (Ml s olee ohag (Mol wSbre le J 9 (US> (lo Sl 2
el (g @ 8ly ) el 03) (ald Bl s MS g (sl 6588 Medligm ol
oo > Jallin Gt GgmeseS b 45 21853 G 9 Ll S ST )3 gyl
OseleiS sl al s T (VAAS) asSTIS5 s sastie VL) pollas 4 o ollas (glyles
JS Mol g jlhne 0 03, 3k (Y2 0V) sSiom 5 g 53 dewgi§ Slilne g 5ol
V0 ey 53 Blw (oM g olSly Jlasiyios A &S canl Jlo 53 ol g 4nils a5 " %o
L am)s LSl LIS Jus dals o S0 o)l 5 ool dedd )3 355 1281 a5
o) S et |y e & oy S ¢ 38l Jlas) lusl ccdgd 58 &35 5 e 5 oyl

i 223 (Boi glaighy 5 Slllas e ol Slae 5 loj puliae x5 Mol 558 dS5) (Y5 O
YW o AYAY ol Cls

WSy on (Suyl able 390 )0 jide ddlllas gly S

- Jan Arno Hessbruegge,“The Historical Development of the Doctrines of Attribution and Due Diligence

in International Law*, International Law and Politics, Vol. 36, 2004, pp. 265-306.

7. Case Concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United

State of America), Merits, Judgment of 27 June 1986.

8. Case Concerning the Application of the Convention on the Prevention and Punishment of the Crime of

Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment of 27 February 2007.

*, effective control

9. Prosecutor v. Tadi¢, Judgment, Case No. IT- 94-1-A, Appeal Chamber, 15 July 1999.

*%*, overall control

VOV % e 3131 el o giamne



2 903 9,89, Judtl b (ilBgis 5l g)lums (ggw 3| sgMuS g (2> Blistol dind pladl
L ales, S oM *JLQJIU,; B9 (SiSuuS pil 4y basye ol 4y o)Ll Llads as
e <y Bly 53 ae ol 55 1 55 iy (1 Melle dnels (G5 oo los
JriS dlayls g ol (Mol oy bl GGl )0 51,81 (6,48 Clgiune (wyp (s9MuS sy
e b L 5ol Madloo less a8 sy Vil 0l Thae doye oyl o S
925 e o g3 Ml Ealiiann g2 o5l el s Jliy 5o J S
Py Vel ol Le e aebl dg 3 cls 4 K05 LS 0 dlasls 40 2 aS )y

oS (o) )by ol (6 S A

" el gk ygmmnsS T g Mol (SUaB Ay oniy Y
sy IS0 61 5> P50 J S Jlre VY

Sie (w3l Mol lesd 4 08 ceu il Cuwlgdaly 3 a355T)I0 gy il oyl 4o
SIS jo 1y «lalyus» o ie ot je350 s 09,5 S odxio WYL &S gy 00
3103 S ygaods |y Lol (L ilo) 45631, M1 <gd b ojyle (glps g o3l JuSiis
Oldes )0 5 035-a) g B lus 5 pox0 03,5 pdio 03> 350l 03,5 ol Jlo Ll
oy s a5 39y 00 )] ede @Bly 1> 651,185 gy ] 03,5 colin ¢ asilojle (S
Cd gt plpliy g Blodg Kin ;0 865155 CuogSs b odzite YL 8] oy 1S

*, fragmentation of international law
lamobis & 53 ay Al Sloolbie Yool by piny Sl o> ojo> 53 45l S5 4y p5¥.Y +
cole 2 Hallpm Slaobn 4 byoje o) jio g aslyd g L9 0 ol (ol e Clasolina g ol
Slomolbio oy by pyo Aol 51, 5atdly dnoss g 5idyte Slpmts (65aS llallo g 5 Sliagd iy (Ml (3t
il gl ol L L5 03,3 (396 o)lgen b NS 52 sl 658 (Mol olsed eoponlil ool (Mol
ly s (emeS o edzmad )3 5 jles oo (65 M Sy dgd &y |y Lo Jlos! ey el (sl ,S 5 31,31 5y U8
elgd d9ame 0> Sl 1) 395 Wl )b cpl I A8 (A Gy g s9MS e gl Mellon deolie So Gl
S5 Cdginn g 8l gy Mollin o s Sloobio @Sl ()88 (Mollin Boi> g Wliwgdpiy (Molline 3o
e b ) i s olnd S ol 45 anl geily (s S il ol 653 K oje> 5 1y 318
S o Ly allie Sl g 35 5 (g )3 65 Sl i3 BB el il 5iS clas anws
Lol 0l yoxio
5 US55y 05 Sy QIS 53 028 eyl 7S5 g jlhos diaz 355 GLBT oSl 4 i Y )
2 8 eSoly (Mallges ol s 5 Jollo G5 OS2 i G250 ool (Lol 3508 laniths gl
Spba oSy ol 00 o)l o ol g GpSTH IS 5] & o 318 4 il g 09l g (medlnS o g
02 WAV Jol ol e i o D dibelie louolto iiligpuis Mol (G5 0l p25) o ol g jlios
Ay

VFAA bl — o /ol Bylows | Mol s SBois Alme & 1Y



ol 1 ol oaoxie Y] dngie 9350 (g oyl 155, Jlas!

ey JUS)) T oy bty S (slag i o8 392 dle (auld b 43S 0l )3 ol
Olgise bl & Caby g9d90 (nl (poyp 4 Gleed Cplply g S5 el g odite YL
gt (b nl 1 52,5 oaell oaocte VLI ) o psbots | 155 o9
Tl sdoeie YL dngio 1) ailiwgs pis JModlipe 3o Lab )3 LS oludyed Jlos!

45 o) 4oxl (pl 4 0k )3 39290 @By (cwyp b Ol (39 oy 4 Bl Gl
A @YU i 4 gy ol g a2tls ™ € ogae S5 S (clag sy oaoxia YU
B9 g iy (o> Al ) 45 Cuwd Lo (pl 4y yol ol Lol cSlod gy dily iz o YL
500 Oyl 4wl odg i 0 IS5 yel odsie WYL dyiS slag i lawgd dibingd puiy
SLl] a5 50 5 0doxte VLI S (g didls oo Gl 5l 5118 slag
YU Bgds Culgiume 45 A5 o by g o)Ll €350 JpuS» jlre 4 deldl 3 lgsn 055)5
e pomie Slidas (6% S8 )9S (nl 290 Coll &S sl )b BB (Sloj s saoxte
s 4 05 Aol LI e o4 bl 1 T aly ailiogd ply o> g gy s> LA
103, S o alod |y oUT L wlansly <8 8 Sllas y bl S ol pan 4y b I ol o
1 LSyl o8 lie any andl lend sl sdocie VL) & e |y 130 clalss gy
095 4 154 0l (SlacSaS 4l 5 418 o o)Ll ol S glizulo 4t 5 Jlo el e smilojle
Sl )3 158 09,8 4 156 el ST > clnd Hlaias Ll .l 039 iz 5 g oee sl 15
5o sl 03,3 sk o 1y kil Sllas dob g oty S8 allaians 5 ollss slacdun
Sl Ol B @i oxi0 YU Lasgs ol S Slles 50 J )55 linsty o
Ol LSS A Jlal b sl sdosio VLTS 5,8 ol ls b S pel s cudgtuns 5l
e S JS depd & S8 s U sl 035 Jlocl

&0 &l 33 5 U8 Jlze XY
Olgmd s s ol 0 Co i ade colis 5 (Sia Shls plsl 4 gual $Sugs

.di)A? (A7 WPITSHIAL ¢
*, de jure
**, De facto
<y DY LAY b Y
*%*, general control
Vo NF
YAV a0 syl cendd o8 an N0
AY Lo ot syl <03l pay 9 Ao o LY F

VOY & e 3131 el o gamne



2 demole 55 (s A Canly bl «Dlolesl ol (awy 3 Olged (85 )18 g9 s
Cdgd 5INAAY 4 VO g o VAT dslialad 3 cal (slyjes aS x> s by o (duwy
09t (9Sip § Sy SISl 355 (glagy gy awlgs (g9MuS'gy J138 (5500
SIVAAY ae VA oy Glaling i g 00ly e Guly 19 diwlgs ol & 55 gD 9 35
Al gMuS'gy cles ot g oo (i g5y Ll g 038 )
Wliwgd pdy JHelliymr 3o (a8 bl & oy oo Gl Jlgw cnl 4 b Gl Jb g il
L el ol an lasl JLB 13T 5 coMuSgy J38 €06 ¢ swgs )3 oo (slag 5 bawsgs
\V.)‘é

Foo S sme ) ool b ely ol g3 5 5,8 3lo ARV (e ¥ 3 395 ol ol
s as il pMel gy 00, LS4 45T, IS0 aad > (oSl (Jodlops lgsd oS
ol Gldes (goMuS s JHid (g)9ten 40 lic 48 Cad Cand )d (gloaiiS 2B
e Slegys Glade cnlpli g cwlos S o S S5 JSB 4 ) g slro o
=3 4 39 ol ey cnl Jols apgl s 4 g MuS g os yolie L lS1 ]y s
9355 Sl 655550 Mollim e cple a1y 935 (logamils S Sio b (Al cuuilys
o) sy s Ko Lol o> .S dnlge blubgin wyad lolisl g calbie b gyl
oS ey cdgd lysalio copuo (slingps a5 €S (ol ) b cills 13 o ool anis
|y Lagysi (2l = sanSn cdgs S8 ol salsr laes o 395 (3l Mool g lodgy

S ik b jlaingang amd ©lad bxl )3 5 Cd) jlainiog dmd & oriess dmd G,
5o yo logsss o daolie 5 5008 (Ml b (a6 asns SVl 1 € JS ],
) il Ml 605 S g |y g

E35 O sl a5 390 B pllas & 300 ol Lt g3 gl 53 Jaino8 amd
A4S A8 e gy Aol )3 g Wliwgd iy ol et pl cilris Slaslse

VAFA 555 pow (yammleS ¥ odlo dlao 0339e g ailiwgd puiy (ol 3o Lo ilas

AA o len VY
18. Prosecutor v. Tadi¢, Opinion and Judgment. Case No. IT-94-IT, Trial Chamber, 7 May 1997.
-di) £e0 0599
20. Prosecutor v. Tadié, op.cit, Separate and Dissenting Opinion of Judge McDonald Regarding the
Applicability of Article 2 of the Statute.
21. Prosecutor v. Tadié, Judgment, 15 July 1999, op. cit., para 104.
-di) . YY

VEAA bl — g /ol Bylows | Mol Bois Alme & V0¥



Cdgd & Canl Kz )3 (635 o Sgd b ygiS 1o 13 &5 (oxls 09,5 95 yasede aclix
s 5l by g el 5 Al (Slhasbe S wl olST )l «3lo» (5,5
ol g e okan |y S ggdge gl T Camslie BbSs 4 3l Sl gl
4 Golire 9> S8 A3 g Gliee 3590 53 aligd iy Jolliym Foi )3 &5 canl b
» bacdg Cdgtuns selsd ofagns g ple Jlallim Boi> 4wl e (nl jl 52,55 (00wt
Ol sl a1l s DSy olaed Jaingio ami gl 398 awnlie Jallies o
lad @ ol bawg €% JyuSh Jhas e g 4G 40d5 ) (680l (Jolliye
Olg> olaline Sl g s0i 45 il (pbg) o ST plam 13 9 S o o)Ll lalliney
Clgiune g (Alolliye aldhine Slaobre (B 1> (935 (6585 Culgiune e (sl
gl e &1 o el Clgtne g B )3 aclgs
e e J5S Jlme 095 sy 46l 3 il 59MS g (sl 688 Mol e
bedgs clgiue Goi> shaio b Sialaal (g)line ) (65 (lallinn Gl (g9 jload
i ao0 sl 35 55 el pS e 5 e gy b s 45 T led e SlalB

Ay Yy
*, belonging to a party to the conflict
-di) STNTIR
B PEVEVIA ¢
.Lgi) VoF Y8
WY B WS b TY
Ay Splie Bhe S Hlre b led pej 4 &S lacded 49 5 Mol ol SR di) WS BAYF cloas YA
208 o 0Ll
See United States v. Mexico (Stephens Case), Report of International Arbitral Awards, vol. IV, pp. 266-
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European Journal of International Law, Vol. 18, No. 4, 2007, pp. 660-694; Antonio Cassese, “The
Nicaragua and Tadié Tests Revisited in Light of the ICJ Judgment on Genocide in Bosnia”, European
Journal of International Law, Vol. 18, No. 4, 2007, pp. 649-668.
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32. A. Cassese, op. cit., p. 664, A. Cassese, International Law, Oxford University Press, Second Edition,
2005, p. 250.
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“State Responsibility and the ”Object and Purpose” of the Genocide Convention”, International Studies
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1. F. A. Mann, 'Lex Facit Arbitrum' in: P. Sanders (ed.). International Arbitration: Liber Amicorum for
Martin Domke (1967), p. 157 at p. 159, Also at (1986) 2 Arb. Int'l 241 at p. 244.

2. Frédéric Eisemann

3. ICC International Court of Arbitration

4. Denationalised International Arbitration Award

5. 'Enforcing Arbitration Awards under the New York Convention: Experience and Prospects', prepared
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6.The Nightmare Scenario
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8. See examples given by S,M, Schwebel, 'Anti-suit Injunctions in International Arbitration' in Gaillard,

supra n.7 at 5; Baum, 'Anti-suit Injunctions Issued by National Courts to Permit Arbitration Proceedings'

in Gaillard, supra n. 7 at 19; and J, D, M, Lew, 'Anti-suit Injunctions Issued by National Courts to

Prevent Arbitration Proceedings' in Gaillard, supra n. 7, at 25.

9. See e.g., Himpurna California Energy v. Indonesia (2000) XXV YBGA 11; Hub Power Co. (Hubco)

v. Pakistan WAPDA in (2000) 16 Arb Int'l 1439, See also P. Gornell and A, Handley, 'Himpurna and

Hub: International Arbitration in Developing Countries' in (2000) 15(9) Mealey's International

Arbitration Report 39.

10. Doctrine of Separability of Arbitration Clause

11. See e.g., UNCITRAL Model Law, art. 16; UNCITRAL Arbitration Rules, art. 21.

12. For a further discussion, see 'A Brief History of Arbitration'; in: Domke on Commercial Arbitration,

Part I, The Nature of Arbitration, ch. 2.
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\SY % ol 395 (5,900 :L5, BT



ool 2 092 (Saw g A0 I35 2 opglo a5l 50 (> 5 ol oo aalal g3 S 4y oS> (laddsd
dnole b g Caxio MBI > 5l 8y sl gl gz ole ol > @ly 0 298 Lasye
oo a5 olab pls olan glacyml 5l 0 4 Ll bl g g ond b ols
bl 39 S Clital o ) sl e 2] 6050

Skl 5 Bils cuus p &7, bgrjo pousye By (ol poly BT cpl 4y (S
Gye ol 905, o Jloel Bgin (olad liilinl g acled Jlgicds 3¢ ool 3939 Jloi 395
Sl o> plon ol 8y S 013U 1y lre (6 canls 5 Sl cliyys UL
23 b ol deld Sk g i allellim ©Melan 4 s Jlos] B Jlellir

9995 (ko ol Bl Sl oSl 9> VB dams U emios )8 (m pgd (Sloj 0y9 52
5 J95 b 6xgl )93 cnl (b 53 el ()9ls Ciliseo (slaaia S dam s ( SLaS s
ol o9 3 aulp gl o AP LS (gpgls g8 e ) S e By
2,5 g Cuany VAR LT e oyl ol 0956 9 VASF ke oyl

2 A9 Skl ()5 )9l I oS odlatnl 5 (o gygl> (xlsd Horl oy
AW o cuslie JI g 5l plyiear gl Ghpd 4 bl (Bei> slaplas 5l )b
P by GBI Clegsse 1 wr (gl p s ]S Lddgs @Bly > g8
@ (S Sl oSSl g Gl Ll (Jle plgisar 0,8 sbul (Meolli ©legdge
o sl ) et 5 235 e glitel g 013 gl (oo 4 IS & S
oS 2l JS 4 iy o5 3 S8l > loj oyg3 gblh b b S e 5 )5 el
llellin ()b amly MBI Jo cla)lS g jlo S8 0294 5 w30 (55, a5l 908 55
IERIL US| VW VN PR PC S BN AT

28 Gl pp a5 59 (oSl A ol s el A aw S8 ol (2la8 slue
Sl sl (30 0Bl 5 9l odguze > WL w8l o Bl (gy0uiST LS gel3

17. For a brief discussion, see A. Redfern and M. Hunter, the Law and Practice of International
Commercial Arbitration (4th ed., Sweet & Maxwell, 2004), paras. 1-03 and 1-04.
18. Lex mercatoria; see: JD.M. Lew, L.A. Mistelis and S.M. Kroll, Comparative International
Commercial Arbitration (Kluwer, 2003), p. 453., See also CM. SchmitthofT, 'The Law of International
Trade, its Growth, Formulation and Operation' in CM. SchmitthofT (ed.). The Sources of the Law of
International Trade (London, 1964) ; Goldman, 'Lex Mercatoria' in (1983) 3 Forum Internationale 194.
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24. US Supreme Court

25. Tobey v. County of Briston 23 F. Cass. 1313 (CC. Mass. 1845).
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28. E.S. Wolaver, 'The Historical Background of Commercial Arbitration' in (1934) 83 U Pa.L Rev. 132,

cited in Domke, supra n.13.
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30. For further discussion, see Y. Dezalay and B. Garth, Dealing in Virtue: International Commercial

Arbitration and the Construction of a Transnational Legal Order (Chicago, University of Chicago Press,

1996).
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33. Bilateral Investment Treaty (BIT)

34. New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards 1958.
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36. For a brief discussion, see Redfern and Hunter, supra n.18 at paras. 1-05 and 1-06.
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