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#7. M. K. Yasseen, “L'interprétation des traités d’aprés la Convention de Vienne surle droit
des traités” R.C.A.D.L, Vol. 151 (1976 - 111, pp. 25-26.
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12. V INTERNATIONAL LAW IN HISTORICAL PERSPECTIVE, 1972, p. 48.
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117, Ultra vires
118. Ab initic
#119. ANNUAIRE DE L'INSTITUT DE DROIT INTERNATIONAL., Ist year, 1877,

P13 (ol aat wilel 451

120. N. Politis, La justice internarionale (Hachette, Paris, 1924), pp. 91-92; E. Hambro,
L exéenion des seniences internationales (Sirey, Paris, 1936); Balasko. Causes de nullité de
ler sentence arbirrates (1936): p. Fauchille, Traité de droit internaiional public, Vol. I- Part 3
(1962), p. 5606; M. Sibert, Traité de droit imernational public, Vol. 11 (Dalloz, Paris. 1951),
pp- 454-456; D. P. O*Conncll, International f.aw, Vol.2(2nd ed., London, 1970}, pp. 1 110-
1111; p. Guggenheim, Traité de droit international public. Vol. 11 (1954), pp. 172-174; p.
Reuter. Droit international public (Thémis, Paris, 1968) pp. 284-285; A, P. Sereni, Diritto
internazionale. Vol. IV (1965), pp. 1690, 1729-30 Rép. Dalloz de druir internarional, (1968)
“Arbitraec” (Droit international public), n”. 109,
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*7. “*Prendre le texte comme point de départ, ce n'est donc pas minimiser 'importance de
I'intention des parties, mais procéder & sa découverle par 'examan de I'instrument par
lequel elle s’est exprimée.”

*B. 1l s"agit en effet de I'objet et du but du traité, donc d’un objet et d’un but subjectifs
voulus par les parties: it ne s’agit pas d'un objet et d’un but objectifs, indépendants cl
intrinstquces, sur la base desquels it gerait possible d’indiquer ce que les parties auraicnt
dii faire; interpréter a la lumiére d'un tel objet et d’un tel but serait peut-étre non pas
interpréter le traité, mais le réviser.”

*16.Etat rédacteur ayant la possibilité de ta formuler d’une maniére plus explicite, il ne doit
s'en prendre gu'a lui-méme des conséquences de sa négligence... [Elle a été])
fréquemment appliquée par la jurisprudence internationale aux dispositions ambigués.”

*48 “Une limite positive est cependant reconnue a cette liberté des Flats: ccux-ci ne pcuvent
légitimement prélendre exercer la protection diplomatique de leurs nationaux 2
I'encontre des Etais qui considércnt ces derniers comme leurs propres ressortissauts.., La
regle est posée par Iarticle 4 de la Conventionde La Haye de 1930. Elle n’cst au fond que
la conséquence logique du principe de la liberté clatique, si on veut bien entendre la
liherté non comme le-désordrc, mais comme la faculté pour chaque Etat de rechiercher
luiméme I'ordre & établir...”

*49 “Une réclamation internationale en faveurd'un individu qui posséde en méme temps les
nationalités de ["Etat requérant et de 'Etat regis est irreccvable, sauf lorsqu’il peur étre
é1abli que la nationalité “active’ de cel individu est celle de I'Erat requérant.”

*52 “Cect va a 'encontre d'un pruncipe le mieux établi de droit international public. Certes,
quelques décisions de la Commission de Conciliation Etats-Unis / Italic ont statué en ce
sens. mais il s’agissait de cas spéciaux. Cettc jurisprudence n'est pas acceptée comme unc
réegle générale.”

*79.*Dans ces conditions [étant donné que le demandeur était également le ressortissant de
I’élal défendeur] il ne saurait &tre admissible, sclon Ic droit international commun, de
reconnaitre au gouvernement hellénique le droit de présenter des réclamations & leur
profit pour ces fails dommageables, étant donné que ceux-ci ont &l¢ causés par leur
propre gouvernement.”
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*§5.“La solution positive a consisié dans tous les cas ol existait un conflit de nationalité, 2
faire prévaloir la nationalit¢ vénézuélienne en déclarat la commission mixte
incompélente. Sur quels motifs juridiques s’est appuyée cette solution? A cet égard on
voit intervenir plusieurs idées, parfois peu concordantes, dont parait s’inspirer le
surarbitre quand il prononce.”

*86. “Pour justificr 'incompétence de la commission mixte, il a été dit plusieurs fois que le
conflit de nationalité... impliquait cette incompétence, ou encore - c’est la méme idée
sous une autre forme - que la nationalité déterminée par la loi de I'Etat responsable
devait 'emportcr sur cclle déterminée par la loi de I'Erat réclamant. Cetle idée prend une
grande importance devant la commission Grande-Bretagne-Vénéauela: dans atfaire
Mathison I'agant britannique déclare, le surarbitre répéte aprés lui, comme chose
certain, que sile réclamant est a la fois sujet britannique et citoyen vénézuélicn, sa plainte
ne doit pas &tre entendue par la commission. On trouve 13 le développement et
'application & un cas nouvean de la pratique d’aprés laquelle la Grande Bretagne
s'absticnt de protéger les sujets britanniques vis-a-vis d’un Etat élranger qui attribuc 4
ceux-ci sa propre nationalité. De ce qui est une pratique anplaise, plus ou moins établie
d"ailleurs. certaines de nos scnlences veulent faire une regle générale. Le surarbitre
Ralston dans I'affaire Miliani, le commissaire vénézuélien dans les afTaires des hériticrs
Maninat ct des héritiers Massiani, le surarbitre plumley dans 'affaire des héritiers
Maninat, déclarant qu'un individu dars ces conditions sera considéré comme Italien (ou
comme frangais) par P'ltalic (ou par la France) & I"égard de tout pays 3 ’exception du
Vénézuela. Cette prépondérance donnée dans notre espece a la loi du Vénézuela, on
cherche a la justifier par 'exemple anglais qui n'est pas décisif...”

*95, “Toul cn reecnnaissant le bien-fondé de eette doctrine pour les cas ol Vindividu ¢n
question est effectivement considéré et traité conme sujel par chacun des deux Etats en
cause, et ce en vertu de disposilions 1égales qui nc dépassent pas les bornes que leur trace
le droit international puhlic écrit ou coutumier, je crois pourtant devoir formuler
certaines réserves quant a son admissibilite dans les cas ou I'une ou l'autre de ces deux
conditions ne se trouverail pas remplie. Car si, dans la seconde hypmhése. c’est I'Etat

. défendeur qui, dans sa législation nationale, n'obscrve pas les resirictions posées par le
droit international 4 sa souveraineté nationale, la prétention de double nationalité du
réclamant ne tiendrait pas debout devant un tribunal international. De méme, it serait
tres difficile d’admettre Pexception de double nationalité dans la premiére hypothése:
car il serait évidemment conirairc a l'equité de permettre a4 un Etat dc traiter
constamiment comme sujet étranger un individu déterminé, mais de lui opposer, apres, sa
nationalité double, dans le seul but de sc défendre contre une réclamation
international,”

*101. *... il suffit de constater que, si dame Oskinar esl, peut<tre, considérée comme
Otlomane par la Turquie, elle a indubitablement conservé, aux yeux de la France, sa
nationalité d'origine; que ce seul fait suffit, dés lors, pour mettre la requérante au
bénéfice des dispositions du Traité de Versailles édictées en faveur des ressortissants des
Puissances allides el assocites (Cf, sentence du 24 avril 1925, dans la cause Daniel
Blumenthal contre Etat allemand, Recueil, t. 111, p. 618 et 619)..."

*¥102."*Att. que la condition esscntielle pour qu'une naturalisation faite a I'étranger soit
valable dans le paysd'origine est qu'elle se soit conformée, non sculement 4 la loi du pays
ol elle a cu licu, mais encore a la loi nationale;

Atl. que le Tribunal n’ayant pas a apprécier le coté moral de la question et devanl se
barner a4 en donner la solution striciement juridique, est obligé d'Ccarter 'exception
soulevée par le défendeur en présence du fait que le requérant n’ayant pas perdu sa

* nalionalité grecque est en droit d’invoquer le bénéfiee du Traité de Neuilly, art. 51,52 et
158, ¢n sa qualité de ressortissant hellene...”

*103. " Att, que dans le cas on exceptionnellement la législation d’un Elat exige pour la
validité de la naturalisation de ses nationaux unc autorisation gouvernementale

YoV i soub i p



préalable, une telle disposition ne saurait lier que les autorités sudit Etat;

Att. qu’il s’en suit que si dans l'espece les autorités administratives et judiciaires
lurques pourront refuser de rcconnaitre les effets de la naturalisation de "auteur des
demandeurs, toutes les auires autorités judiciaires, et parmi elles le Tribunal arbitral
mixte qui, en ce qui concerne le droit international public, n'est pas lié par la 1égislation
intéricurc de 'un des Elats contractants, sont tenucs d'admettre la validité du
changement de nationalité et de reconnaitre les demandeurs comme ressortissants
frangais;”

*{19.*La scntence arbilrale est nulle en cas de compromis nul ou d'excés de pouvoir ou de
corruption prouvée d'un des arbitres ou d’erreur essentielle.”
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2 M. Omar Aslaoui-Les conclusions ¢t leurs modifications cn procédure judiciaire

internationale, Geneve, Librairie Droz, 1962, p.22,
4, 1.C. Witenberg-['organisalion judiciaire, la procédure et Ia sentence internativnale.
Traité pratique, Paris. pédone. 1937, p. 188,

£, le Jurisctasseur de droit international 4 la ruhrique-d’.arbitragc international. (FASC.
249, 38. p. 12).
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Convention

on the

Settlement of Investment Disputes
between

States and Nationals of Other States

——Re







PREAMBLE
The Contracting States

Considering the need for international couperation for economic
development, and the role of private international investient thervein;

Bearing in mind the possibility that from time to time disputes
may arise in connection with such investment between Contraeting
States and nationals of other Contracting States;

Recognizing that while such disputes would usually be subject to
national legal processes, international methods of settiement may be
appropriate in certain cases;

Attaching particular importance to the availability of facilities for
international conciliation or arbitration to which Contracting States
and nationals of other Contracting States nay subuit such disputes it
they so desire;

Desiring to establish such facilitics under the auspices of the
International Bank for Reconstruction and Development;

Recognizing that mutual consent by the parties to subit such
disputes to coneiliation or to arbitration through such facilities consti-
tutes & binding agreemwent which requires in particular that due con-
sideration be given to any recommmendation of coneiliators, and that any
arbitral award be complied with; and

Declaring that no Contracting Stale shall by the mere fact of its
ratification, aceeptance or approval of this Convention and without its
consent be deetned to be under any obligation to submit any particular
dispute to conciliation or arbitration,

Have agreed as follows:






CHAPTER 1
International Centre for Settlement of Investment Disputes

SecTIoN 1
Establishment and Organization

Article 1

(1) There is hereby established the International
Centre for Settlement of Investinent Disputes (hereinafter
called the (Clentre). ,

(2) The purpose of the Centre shall be to provide
facilities for conciliation and arbitration of investinent dis-
putes between Contracting States and nationals of other
Contracting States in aceordance with the provisions of this
Convention.

Article 2 .

The seat of the Centre shall be at the principal office
of the International Bank for Reconstruction and Develop-
ment (hereinafter called the Bank)., The seat may be
moved to another place hy decision of the Administrative
Couneil adopted hy a majority of two-thirds of its members.



Article 3
The Centre shall have an Administrative Council and

a Secretariat and shall maintain a Panel of Conciliators
and a Panel of Arhitrators.

SECTION 2

The Administrative Council
Article 4

(1) The Administrative Council shall be composed
of one representative of cach Contracting State, An alter-
nate may acl as representative in case of his principal’s
absence from a meeting or inability to aect.

(2) In the absence of a contrary designation, each
governor and alternate governor of the Bank appointed by
a Contracting State shall be ex officio its representative and
its alternate respectively.

Article 5
The President of the Bank shall be ex officio Chair-
man of the Administrative Council (hereinafter called the
Chairman) but shall have no vote. During his absence or
inability to act and during any vacancy in the office of
President of the Bank, the person for the time being acting
as President shall act as Chairinan of the Administrative
Council.
Article 6
(1) Without prejudice to the powers and functions
vested in it by other provisions of this. Convention, the
Administrative Council shall
(a) adopt the administrative and financial regula-
tions of the Centre;
(b) adopt the rules of procedure for the institution
of conciliation and arbitration proceedings;
(¢) adopt the rules of procedure for conciliation and
arbitration proceeding: (hereinafter called the
Conciltation Rules and the Arbilration Rules);
(d) approve arrangements’ with the Bank for the
use of the Bank’s adminisirative facilities and
services;
(e) determmine the econditions of service of the



Secretary-General and of any Deputy Secretary-
General ;

(f) adopt the annual budget of revenues and expendi-

tures of the Centre;

(g) approve the annual report on the operation of

the Centre.

The decisions referred to in sub-paragraphs (a),
(b), (¢) and (f) above shall be adopted by a majority of
two-thirds of the members of the Administrative Council.

(2) The Administrative Council may appoint such
comittees as it considers necessary.

(3) The Administrative Council shall also exercise
such other powers and perform such other functions as it
ghall determine to be necessary lor the implementation of
the provisions of this Convention.

Article 7

(1) The Administrative Council shall Lhold an anneal
neeting and such other wmeetings as may be etermined by
the Couneil, or convened by the Chairman, or convened hy
the Secretary-General at the request of not less than five
menibers of the Couneil.

(2) Kach member ol the Administrative Couneil
shall have one vote and, excepl as otherwise herein pro-
vided, all matters before the Council shall be decided by a
majority of the votes cast.

(3) A quorum for any meeting of the Administrative
Council shall be a majority of its members.

(4) The Administrative Counetl may establish, by a
majority of two-thirds of its members, a procedure whereby
the Chairman may seek a vote of the Couneil without con-
vening a meeting of the Council. The vote shall be con-
sidered valid only if the majority of the members of the
Council cast their votes within the time linit fixed by the
said procedure.

Article 8

Members of the Administrative Council and the
Chairman shall serve without remuneration 1from the
Centre.



SeCcrion 3
The Secretariat
Article 9
The Secretariat shall consist of a Secretary-General,
one or more Depaty Seeretaries-General and staff.

Article 10

(1) The Secretary-Gencral and any Deputy Secre-
tary-General shall he elected by the Administrative Couneil
by 4 wajority of two-thirds of 1its members upon the nomi-
nation of the Chairman for a term of service not exceeding
six years and shall be eligible for re-election. After consult-
ing the members of the Administrative Council, the Chair-
man shall propose one or more candidates for each such
office.

(2) The offices of Secretary-General and Deputy
Secretary-General shall be incompatible with the exercise
of any political function. Neither the Secretary-General
nor any Deputy Secretary-(ieneral may hold any other
employment or engage in any other occupation except with
the approval of the Administrative Council.

(3) During the Secretary-General’s absence or in-
ability to act, and during any vacancy of the office of
Secretary-General, the Deputy Secretary-General shall act
as Secretary-General. If there shall be more than one
Deputy Secretary-General, the Adininistrative Council shail
determine in advance the order in which they shall act as
Secretary-General,

Article 11

The Secretary-General shall be the legal representa-
tive and the principal officer of the Centre and shall be
responsible for its administration, including the appoint-
ment of staff, in accordance with the provisions of this
Convention and the rules adopted by the Administrative
Council. He shall perform the function of registrar and
shall have the power to authenticate arbitral awards
rendered pursuant to this Convention, and to certify copies
thereof.



SecrioN 4
The Panels

Article 12

The Panel of Conciliators and the Panel of Arbi-
trators shall each consist of qualified persons, designated
as hereinafter provided, who are willing to serve thereon.

Article 13
(1) Each Contracting State may designate to each
Panel four persons who may but need not be its nationals.
(2) The Chairinan may designate ten persons to each
Panel. The persons so designated to a Panel shall each have
a different nationality.

Article 14

(1) Persons designated to serve on the Panels shall
be persons of high moral character and recognized com-
petence in the fields of law, commerce, industry or finance,
who may be relied upon to exercise independent judgment.
Competence in the field of law shall he of particular impor-
tance in the case of persons on the Panel of Arbitrators.

(2) The Chairman, in designating persons to serve
" on the Panels, shall in addition pay due regard to the
importance of assuring representation on the Panels of the
principal legal systems of the world and of the main forms
of economic activity.

Article 15

(1) Panel members shall serve for renewahle periods
of six years.

(2) In case of death or resignation of a member of a
Panel, the authority which designated the member shall
have the right to designate another person to serve for the
remainder of that member’s term.

(3) Panel members shall continue in office until their
successors have been designated,

Article 16

(1) A personnay serve on both Panels.

(2) If a person shall have been designated to serve
on the same Panel by more than one Contracting State, or



by one or more Contracting States and the Chairmnan, he
shall be deemed to have been designated by the authority
which first designated him or, if one such authority is the
State of which he is a national, by that State.

(3) All designations shall be notified to the Secre-
tary-General and shall take effect from the date on which
the notification is received.

SEcTION D
Financing the Centre

Article 17

1f the expenditure of the Centre cannot be met out of
charges for the use of its facilities, or out of other receipts,
the excess shall be borne by Contracting States which are
members of the Bank in proportion to their respective sub-
seriptions to the capital stock of the Bank, and by Contract-
ing States which are not members of the Bank in accord-
ance with rules adopted by the Administrative Counecil,

SEcTION 6
Status, Immunities and Privileges

Article 18

The Centre shall have full international legal per-
gonality. The legal capacity of the Centre shall include the
capacity

(a) to contract;

(b) to acquire and dispose of movable and immov-

able property;

(c) to institute legal proceedings.
Article 19

To enable the Centre to fulfil its functions, it shall
enjoy in the territories of cach (lontracting State the im-
munities and privileges set forth in this Section.
Article 20

The Centre, its property and assets shall enjoy im-

munity from all legal process, except when the Centre
waives this immunity.



Article 21

The Chairman, the members of the Administrative
Council, persons acting as conciliators or arbitrators or
members of a Committee appointed pursuant to paragraph
(3) of Article 52, and the officers and employees of the
Secretariat

(a) shall enjoy immunity-from legal process with
respect to acts performed by them in the exercise of their
functions, except when the Centre waives this immunity;

(b) not being local nationals, shall enjoy the same
immunities from immigration restrictions, alien registra-

tion requirements and national service obligations, the same

facilities as regards exchange restrictions and the same
treatment in respect of travelling facilities as are accorded
by Contracting States to the representatives, officials and
employees of comparable rank of other Contracting States,

Article 22

The provisions of Article 21 shall apply to persons
appearing in proceedings under this Convention as parties,
agents, counsel, advocates, witnesses or experts; provided,
however, that sub-paragrapli (b) thereof shall apply only
in connection with their travel to and from, and their stay
at, the place where the proceedings are held.

Article 23 »

(1) The archives of the Centre shall be inviolable,
wherever they may be. _

(2) With regard to its official cormmunications, the
Centre shall be accorded by each Contracting State treat-
ment not less favourable than that accorded to other inter-
national organizations.

Article 24

(1) The Centre, its assets, property and income, and
its operations and transactions authorized by this Conven-
tion shall be exempt from all taxation and customs duties.
The Centre shall also be exempt from liability for the col-
lection or payment of any taxes er customs duties.

(2) Except in the case of local naticnals, no tax shall
be levied on or in respect of expense allowances paid by the
Centre to the Chairman or members of the Administrative

10
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Couneil, or on or in respect of salaries, expense allowances
or other emoluments paid by the Centre to officials or em-
ployees of the Secretariat.

(3) No tax shall be levied on or in respect of fees or
expense allowances received by persons acting as concili-
ators, or arbitrators, or members of a Committee appointed
pursuant to paragraph (3) of Article 52, in proceedings
under this Convention, if the sole jurisdictional basis for
such tax is the location of the Centre or the place where
such proceedings are conducted or the place where such fees
or allowances are paid.

CHAPTER 11

Jurisdiction of the Centre

Article 25
(1) The jurisdiction of the Centre shall extend to
any legal dispute arising directly out of an investment,
between a Contracting State (or any constituent subdivision
or agency of a Contracting State designated to the Centre
by that State) and a national of another Contracting State,
which the parties to the dispute consent in writing to sub-
mit to the Centre. When the parties have given their con-
sent, no party may withdraw its consent unilaterally.
(2) ““National of another Contracting State’’ means:
(a) any natural person who had the nationality of a
Contracting State other than the State party to
the dispute on the date on which the parties con-
sented to submit such dispute to conciliation or
arbitration as well as on the date on which the
request was registered pursuant to paragraph
(3) of Article 28 or paragraph (3) of Article 36,
but does not include any person who on either
date also had the nationality of the Contracting
State party to the dispute; and
(h) any juridical person which had the nationality of
a Contracting State other than the State party
to the dispute on the date on which the parties



consented to submit such dispute to conciliation
or arbitration and any juridical person which
had the nationality of the Contracting State
party to the dispute on that date and which,
because of foreign control, the parties have
agreed should be treated as a national of another
Contracting State for the purposes of this
Convention.

(3) Consent by a constituent subdivision or agency
of a Contracting State shall require the approval of that
State unless that State notifies the Centre that no such
approval is required.

+ (4) Any Contracting State may, at the time of ratifi-
cation, acceptance or approval of this Convention or at any
time thereafter, notify the Centre of the class or classes of
disputes which it would or would not consider submnitling to
the jurisdiction of the Centre. The Secretary-General shall
forthwith transmit such notification to all Contracting
States. Such notification shall not constitnte the consent
required by paragraph (1).

Article 26

Consent of the parties to arbitration under this Con-
vention shall, unless otherwise stated, be deemed consent to
such arbitration to the exclusion of any other remnedy. A
Contracting State may require the exhaustion of local ad-
ministrative or judicial remedies as a condition of its
consent to arhitration under this Convention.

Article 27

(1) No Contracting State shall give diplomatic pro-
tection, or bring an international clainy, in respect of a dis-
pute which one of its nationals and another Contracting
State shall have consented to submit or shall have submitted
to arbitration under this Convention, unless such other
Contracting State shall have failed to abide by and comnply
with the award rendered in such dispute,

(2) Diplomatic protection, for the purposes of para-
graph (1), shall not include infornal diplomatic exchanges
for the sole purpose of facilitating a settlement of the
dispute.

12
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CHAPTER III

Conciliation

Sectow 1

Request for Conciliation

Article 28

(1) Any Contracting State or any national of a Con-
tracting State wishing to institute conciliation proceedings
shall address a request to that effect in writing to the
Secretary-General who shall send a copy of the request to
the other party.

(2) The request shall contain information concern-
ing the issues in dispute, the identity of the parties and
their consent to conciliation in accordance with the rules of
procedure for the institution of conciliation and arbitration
proceedings,

(3) The Secretary-General shall register the request
unless he finds, on the basis of the information contained
in the request, that the dispute is manifestly outside the
jurisdiction of the Centre. He shall forthwith notify the
parties of registration or refusal to register.

SECTION 2

Constitution of the Conciliation Commission
Article 29

(1) The Conciliation Commission (hereinafter called
the Commission) shall be constituted as soon as possible
after registration of a request pursuant to Article 28,

(2) (a) The Commission shall consist of a sole con-
ciliator or any uneven number of conciliators appointed as
the parties shall agree,

(b) Where the parties do not agree upon the
number of conciliators and the method of their appoint-



ment, the Commission shall consist of three conciliaiors,
one conciliator appointed by each party and the third, who
shall be the president of the Commission, uppomted by
agreement of the parties,

Article 20

If the Commission shall noi have been constituted
within 90 days after notice of registtation of the request
has been dispatched by the Secretary-(teneral in accordance
with paragraph (3) of Article 28, or such other period as
the parties may agree, the Chairman shall, at the request
of either party and after consulting both parties as far as
possible, appoint the conciliator or conciliators not yet
appointed.

Article 31

(1) Conciliators may be appointed from outside the
Panel of Conciliators, except in the case of appomtments
by the Chairman pursuant to Article 30.

(2) Conciliators appointed from outside the Panel of
Conciliators shall possess the qualities stated in paragraph
(1) of Article 14,

Secrion 3

Conciliation Proceedings

Article 32

(1) The Commission shall be the judge of its own
competence,

{2) Any objection by a party to the dispate that that
dispute is not within the jurisdiction of the Centre, or for
other reasons is not within the coinpetence of the Commis-
sion, shall be considered by the Commission which shall
determine whether to deal with it as a preliminary question
or to join it to the merits of the dispute.

Article 33

Any conciliation proceeding shall be conducted in
accordance with the provisions of this Section and, except
as the parties otherwise agree, in accordance with the Con-
ciliation Rules in effeet on the date on which the parties

14
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consented to conciliation. If any question of procedure
arises which is not covered by this Section or the Concilia-
tion Rules or any rules agreed by the parties, the Commis-
sion shall decide the question.

Article 34

(1) It shall be the duty of the Commission to clarify
the issues in dispute hetween the parties and to endeavour
to bring about agreement between them upon mutually
acceptable terms. To that end, the Commission may at any
stage of the proceedings and from time to time recommend
terms of settlement to the parties. The parties shall coop-
erate in good faith with the Coinmission in order to enable
the Commission to carry out its functions, and shall give
their most serious consideration to its recommendations.

(2) If the parties reach agreement, the Commnission
shall draw up a report noting the issues in dispure and
recording that the parties have reached agreement. If, at
any stage of the proceedings, it appears to the Conunission
that there is no likelihood of agreement between the parties,
it shall close the proceedings and shall draw up a report
noting the submission ol the dispute and recording the fail-
ure of the parties to reach agreement. If one party fails
to appear or participate in the proceedings, the Connnission
shall close the proceedings and shall draw up a report not-
ing that party’s failure to appear or participate,

Article 35

Except as the parties to the dispute shall otherwise
agree, neither party to a conciliation proceeding shall be
entitled in any other proceeding, whether before arhitrators
or in a court of law or otherwise, to invoke or rely on any
views expressed or statements or admissions or offers of
settlernent made by the other party in the conciliation pro-
ceedings, or the report or any recomnmendations made by
the Commission.



CHAPTER 1V

Arbitration

SEcTION 1

Request for Arbitration

Article 36

(1) Any Contracting State or any national of a Con-
tracting State wishing to institute arbitration proceedings
shall address a request to that effect in writing to the
Secretary-General who shall send a copy of the request to
the other party.

(2) The request shall contain information concern-
ing the issues in dispute, the identity of the parties and
their consent to arhitration in accordance with the rules of
procedure for the institution of conciliation and arhitration
proceedings.

(3) The Secretary-(ieneral shall register the request
unless he finds, on the basis of the information contained
in the request, that the dispute is manifestly outside the
jurisdiction of the Centre. He shall forthwith notify the
parties of registration or refusal to register.

SEcTION 2

Constitution of the Tribunal

Article 37

(1) The Arbitral Tribunal (hereinafter called the
Tribunal) shall be constituted as soon as possible after
registration of a request pursuant to Article 36.

(2) (a) The Tribunal shall consist of a sole arbi-
trator or any uneven number of arbitrators appointed as
the parties shall agree.

(b) Where the parties do not agree upon the -
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number of arbitrators and the method of their appointinent,
the Tribunal shall consist of three arbitrators, one arbitra-
tor appointed by each party and the third, who shall be the
president of the Tribunal, appointed by agreement of ‘the
parties.

Article 38

If the Tribunal shall not have been constituted within
90 days after notice of registration of the request has been
dispatched by the Secretary-General in accordance with
paragraph (3) of Article 36, or such other period as the
parties may agree, the Chairman shall, at the request of
either party and after consulting both parties as far as
possible, appoint the arbitrator or arbitrators not yet
appointed. Arbitrators appointed by the Chairman pur-
suant to this Article shall not be nationals of the Contract-
ing State party to the dispute or of the Contracting State
whose national is a party to the dispute.

Article 39

The majority ot the arbitrators shall be nationals
of States other than the Contraeting State party to the
dispute and the Contracting State whose national is a party
to the dispute; provided, however, that the foregoing pro-
visions of this Article shall not apply if the sole arbitrator
or each individual member of the Tribunal has been
appointed hy agreement of the parties.

Article 40

(1) Arbitrators may be appointed from outside. the
Panel of Arbitrators, except in the case of appointments by
the Chairinan pursuant to Article 38.

(2) Arbitrators appointed from outside the Panel
of Arbitrators shall possess the qualities stated in para-
graph (1) of Article 14,

SecTIoN 3

Powers and Functions of the Tribunal

Article 41 :
(1) The Tribunal shall be the judge of its own



competence,

(2) Any objection by a party to the dispute that that
dispute is not within the jurisdiction of the Centre, or for
other reasons is not within the competence of the Tribunal,
shall be considered by the Tribunal which shall determine
whether to deal with it as a preliminary question or to join
it to the merits of the dispute.

Article 42

(1) The Tribunal shall decide a dispute in a:ccrd-
ance with such rules of law as may be agreed by the parties.
In the absence of such agreeinent, the Tribunal shall apply
the law of the Contracting State party to the dispute (in-
clnding ‘its rules on the conflict of laws) and such rules of
international law as iay he applicable,

(2) The Tribunal nay not bring in a finding of non
liguet on the ground of silence or obscurity of the law.

(3) The provisions of paragraphs (1) and (2) shall
not prejudice the power of the Tribunal to decide a dispute
ex aequo et bono if the parties so agree,

Article 43
Fixeept as the parties otherwise agree, the Tribunal
1nay, if it deems it necessary at any stage of the proceedings,
(a) call upon the parties to produce documents or
other evidence, and
(b) wvisit the scene connected with the dispute, and
conduct such inquiries there as it may deem
appropriate.

Article 44

Any arbitration proceeding shall be conducted in
accordance with the provisions of this Section and, except
as the parties otherwise agree, in accordance with the
Arbitration Rules in effect on the date on which the parties
consented to arbitration. 1f any question of procedure
arises which iz not covered by this Section or the Arbitra-
tion Rules or any rules agreed by the parties, the T'ribunal
shall decide the question.

Article 45
(1) Failure of a party to appear or to present his
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case shall not be deemed an aduussion of the other party’s
assertions.

(2) If a party fails to appear or to present his case
at any stage of the proceedings the other party may request
the Tribunal to deal with the questions submitted to it and
to render an award. Before rendering an award, the Tri-
hunal shall notify, and grant a period of grace to, the party
failing to appear or to present its case, unless it is satisfied
that that party does not intend to do so.

Article 46

Except as the parties otherwise agree, the Tribunal -
ghall, if requested by a party, determine any incidental or
additional claims or counter-claims arising directly out of
the subject-matter of the dispute provided that they are
within the scope of the consent of the parties and are other-
wise-‘within the jurisdietion of the Centre.

Article 47

Eixcept as the parties otherwise agree, the T'ribuna;
may, if it considers that the ciremmstances so require, rec-
ommend any provisional measures which should he taken
to preserve the respective rights of either party.

Srcriox 4

The Award

Article 48

(1) The Tribunal shall decide questions by a major-
ity of the votes of all its members.

(2) The award of the Tribunal shall be in writing
and shall be signed by the members of the Tribunal who
voted for it.

(3) The award shall deal with every question sub-
mitted to the Tribunal, and shall state the reasons upon
which it is based.

(4) Any member of the Tribunal may attach his
individual opinion to the award, whether he disgents from
the majority or not, or a statement of his dissent.

(5) The Centre shall not publish the award without



the consent of the parties.

Ariicle 49

(1) The Secretary-General shall promptly dispatch
certified copies of the award to the parties. The award shall
be deemed to have been rendered on the date on which the
certified copies were dispatched.

(2) The Tribunal upon the request of a party made
within 45 days after the date on which the award was ren-
dered miay after notice to the other party decide any ques-
tion which it had omitted to decide in the award, and shall
rectify any clerical, arithmetical or similar error in the
award. Its decision shall hecome part of the award and
shall be notified to the parties in the same manner as the
award. The periods of time provided for under paragraph
(2) of Article 51 and paragraph (2) of Article 52 shall
run from the date on which the decision was rendered,

SecTION 5

Interpretation, Revision and Annulment of the Award

Article 50

(1) If any dispute shall arise between the parties
as to the meaning.or scope of an award, either party may
request interpretation of the award by an application in
writing addressed to the Secretary-General.

(2) The request shall, if possible, be submitted to
the Tribunal which rendered the award. If this shall not
be possible, a new Tribunal shall be constituted in accord-
ance with Section 2 of this Chapter. The Tribunal may, if
it considers that the circumstances so require, stay enforce-
ment of the award pending its decision.

Article 51 ‘

(1) EKither party may request rvevision of the award
by an application in writing addressed to the Secretary-
General on the ground of discovery of some fact of such a
nature as decisively to affect the award, provided that
when the award was rendered that fact was unknown to the
Tribunal and to the applicant and that the applicant’s
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ignorance of that fact was not due to negligence,

(2) The application shall be made within 90 days
after the discovery of such fact and in any event within
three years after the date on which the award was rendered.

(3) The request shall, if possible, he submitted to
the Tribunal which rendered the award. If this shall not be
possible, a new Tribunal shall he constituted in accordance
with Section 2 of this Chapter.

(4) The Tribunal may, if it considers that the cir-
cumstances so require, stav enforcement of the award
pending its decision. If the applicant requests a stay of
enforcement of the award in his application, enforcement
shall be stayed provisionally until the T'ribunal rules on
such request.

Article 52

(1) Either party may request annulment of the
award by an application in writing addressed to the Secre-
tary-General on one or more of the following grounds:

(a) that the Tribunal was not properly constituted;

(b) that the Tribunal has manifestly exceeded its

powers;

(¢) that there was eorruption on the part of a mem-

ber of the Tribunal;

(d) that there has been a serious departure from a

fundamental rule of procedure; or '

(e) that the award has failed to state the reasons on

which it is based.

(2) The application shall be made within 120 days
after the date on which the award was rendered except that
when annulment is requested on the ground of eorruption
such application shall be made within 120 days after dis-
covery of the corruption and in any event within three years
after the date on which the award was rendered.

(3) On receipt of the request the Chairman shall
forthwith appoint from the Panel of Arbitrators an ad hoc
Committee of three persons. None of the members of the
Committee shall have been a member of the Tribunal which
rendered the award, shall be of the same nationality as any
such member, shall be a national of the State party to the



dispute or of the State whose national is a party to the dis-
pute, shall have been designated to the 1’anel of Arbitrators
by either of those States, or shall have acted as a conciliator
in the same dispute. The Committee shall have the author-
ity to annul the award or any part thereof on any of the
grounds set forth in paragraph (1). .

(4) The provisions of Articles 41-45, 48, 49, 53 and
54, and of Chapters VI and VII shall apply mutatis
mutandis to proceedings before the Committee.

(5) The Committee may, if it considers that the e¢ir-
cumstances so require, stay enforcement of the award
pending its decision. If the applicant requests a stay of
enforcement of the award in his application, enforcement
shall be stayed provisionally until the Committee rules on
such request.

(6) If the award is annulled the dispute shall, at the
request of either party, he subnitted to a new Tribunal con-
stituted in accordance with Section 2 of this Chapter.

SecrioN 6 .

Recognition and Enforcement of the Award

Article 53

(1) The award shall be binding on the parties and
shall not be subjeet Lo any appeal or to any other remedy
except those provided for in this Convention. Kach party
shall abide by and comply with the terms of the award
except to the extent that enforeement shall have been stayed
pursuant to the relevant provisions of this Convention.

(2) For the purposes of this Section, ‘‘award’’ shall
include any decision interpreting, revising or annulling such
award pursuant to Articles 50, 51 or 52,

Article 54

(1) Each Contracting State shall recognize an award
rendered pursuant to this Convention as binding and en-
force the pecuniary obligations imposed by that award
within its territories as if it were a final judguwent of a
court in that State. A Contracting State with a federal
constitution mayv entorce sueh an award in or through its
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federal ecourts and may provide that snch courts shall treat
the award as if it were a final judgment of the courts of a
constituent state, )

(2) A party sccking recognition or enforcement in
the territories of a Contracting State shall furnish to a com-
petent court or other authority which such State shall have
designated for this purpose a copy of the award certified by
the Secretary-(General. Each Contracting State shall notify
the Secretary-General of the designation of the competent
court or other authority for this purpose and of any subhse-
quent change in such designation.

(3) Kxecution of the award shall be governed by the
laws concerning the execution of judgments in foree in the
State in whose territories such execution is sought.

Article 55

Nothing in Article 54 shall be construed as derogat-
ing from the law in force in any Contracting State relating
to immunity of that State or of any foreign State from
execution,

CHAPTER V

Replacement and Disqualification of Conciliators
and Arbitrators

Article 56

(1) After a Conunission or a Tribunal has been con-
stituted and proceedings have hegun, its eomposition shall
remain unchanged; provided, however, that if a coneciliator
or an arbitrator should die, become incapacitated, or resign,
the resulting vacaney shall be filled in accordance with the
provisions of Section 2 ol Clugter 111 or Scetion 2 of
Chapter 1IV.

{2) A wmember of a Coummission or Trihunal shall
continue to serve in that capacity notwithstanding that he
shall have ceased to be a member of the Panel.

(3) If a conciliator or arbitrator appointed by a
party shalf have resigned without the consent of the Com-
mission or Tribunal of which he was a member, the Chair-



man shall appoint a person from the appropriate Panel to
fill the resulting vacancy.

Article 57

A party may propose to a Commission or Tribunal
the disqualification of any of its members on account of any
fact indicating a manifest lack of the qualities required hy
paragraph (1) of Article 14. A party to arbitration pro-
ceedings may, in addition, propose the disqualification of
an arbitrator on the ground that he was ineligible for
appointment to the Tribunal under Section 2 of Chapter
Iv,

Article 58

The decision on any proposal to disqualify a coneili-
ator or arbitrator shall he taken by the other members of
the Commission or Tribunal as the case may be, orovided
that where those members are equally divided, or in the
case of a proposal to disqualify a sole conciliator or arbi-
trator, or a majorily of the coneiliators or arbitrators,
the Chairman shall take that decision. Tf it is decided that
the proposal is well-founded the conciliator or arbitrator
to whom the decision relates shall he replaced in accordance
with the provisions of Section 2 of Chapter T or Section 2
of Chapter 1V.

CHAPTER VI

Cost of Proceedings

Article 59

The charges payable by the parties for the use of the
~faeilities of the Centre shall he determined by the Secre-
tary-General in accordance with the regulations adopted by
the Administrative Couneil.

Article 60

(1) Each Commission and each Tribunal shall deter-
mine the fees and expenses of its members within limits
established from time to tiie by the Administrative Council
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and after consultation with the Secretary-General.

(2) Nothing in paragraph (1) of this Article shall
preclude the parties from agreeing in advance with the
Commission or Tribunal concerned upon the fees and
expenses of its members,

Article 61

(1) In the case of conciliation proceedings the fees
and expenses of members of the Commission as well as the
charges for the use of the faciiities of the Centre, shall he
borne equally by the parties. Kach party shall bear any
other expenses it incurs in connection with the proceedings.

(2) In the case of arbitration proceedings the Tri-
bunal shall, except as the parties otherwise agree, assess
the expenses incurred by the parties in connection with the
proceedings, and shall decide how and by whom those ex-
penses, the fees and expenses of the members of the Tri-
bunal and the charges for the use of the facilities of the
Centre shall be paid. Such decision shall form part of the
award. '

CHAPTER VII

Place of Proceedings

Article 62

Conciliation and arbitration proceedings shall be
held at the seat of the Centre except as hereinafter
provided.

Article 63

Conciliation and arbitration proceedings may be
held, if the parties so agree,

(a) at the seat of the Permanent Court of Arbitra-
tion or of any other appropriate institution, whether pri-
vate or publie, with which the Centre may make arrange-
ments for that purpose; or

(b) at any other place approved by the Conminission
or Tribunal after consultation with the Secretary-General.



CHAPTER VIII

Disputes between Contracting States

Article 64

Any dispute arising between Contracting States eon-
cerning the interpretation or application of this Conven-
tion which is not settled by negotiation shall be referred
to the International Court of Justice by the application of
any party to such dispute, unless the States concerned
agree to another method of settlement.

CHAPTER IX

Amendment

Article 65

Any Contracting State may propose amendment of
this Convention. The text of a proposed amendment shall
be communicated to the Secretarv-General not less than
90 days prior to the meeting of the Administrative Council
at which such amendment is to be considered and shall
forthwith be transmitted by him to all the members of the
Administrative Council.

Article 66

(1) If the Administrative Council shall so decide by
a majority of two-thirds of its members, the proposed
amendinent shall be circulated to all Contracting States for
ratification, aceeptance or approval. Kach amendient shall
enter into force 30 days after dispateh by the depositary of
this Convention of a notification to Contracting States that
all Contracting States have ratified, accepted or approved
the amendment. ’

(2) No amendment shall affect the rights and obliga-
tions under this Convention of any Contracting State or of
any of its constituent subdivisions or agencies, or of any
national of such State arising out of consent to the jurisdic-
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tion of the Centre given before the date of entry into force
of the amendment.

CHAPTER X

Final Provisions

Article 67

This Convention shall be open for signature on
behalf of States members of the Bank. It shall also be open
for signature on behalf of any other State which is a party
to the Statute of the International Court of Justice and
which the Administrative Council, by a vote of two-thirds
of its members, shall have invited to sign the Convention.

Article 68

(1) This Convention shall be subject to ratification,
acceptance or approval by the signatory States in accord-
ance with their respective constitutional procedures.

(2) This Convention shall enter into force 30 days
after the date of deposit of the twentieth instrument of
ratification, acceptance or approval. 1t shall enter into
force for each State which subsequently deposits its instru-
ment of ratification, ncceptance or approval 30 days after
the date of such deposit.

Article 69

Each Contracting State shall take such legislative or
other measures as may be necessary for making the pro-
visions of this Convention effective in its territories.

Article 70

This Convention shall apply to all territories for
wlose international relations a Contraeting State is respon-
sible, except those which are excluded by such State by
written notice to the depositary of this Convention either
at the time of ratification, aceeptance or approval or sub-
sequently.



Article 71

Any Contracting State may denounce this Convention
by written notice to the depositary of this Convention, The
denunciation shall take cffect six months after receipt of
such notice,

Article 72

Notice by a Contracting State pursuant to Articles
70 or 71 shall not affect the rights or obligations under this
Convention of that State or of any of its constituent sub-
divisions or agencies or of any national of that State arising
out of consent to the jurisdiction of the Centre given by one
of them hefore such notice was received hy the depositary.

Article 73

Instruments of ratification, acceptance or approval -

of this Convention and of amendments thercto shall he
deposited with the Bank which shall act as the depositary
of this Convention. The depositary shall transmnit certified
copies of this Convention to States members of the Bank
and to any other State invited to sign the Convention.

Article 74

The depositary shall register this (Qonvention with
the Secretarial of the United Nations in aceordance with
Article 102 of the Qharier of the United Nations and the
Regulations thereunder adopted by the General Assembly.

Article 75
- The depositary shall notify all signatory States of
the following:
(a) signatures in accordance with Article 67;
(b) deposits of instruments of ratification, aceept-
ance and approval i accordance with Artiele 73;
(e¢) the dale on which this Convention enters into
foree in accordance with Article 68;
(d) exclusions from territorial application pursuant
to Article 70;
(e) the date on which any amendment of this Con-
vention enters into forece in accordance with
Article 66; and
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(f) denunciations in accordance with Article 71,

DONE at Washington, in the Fnglish, French and Spanish
languages, all three texts being equally authentie, in a single
copy which shall remain deposited in the archives of the
International Bank for Reconstruction and Development,
which has indicated by its signature below its agreement to
fulfil the funetions with which it is charged tnder this
Convention.
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